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WHEREAS, the United- States. of A-mer-iéa (“the United States”™), on beﬁa‘lf of the United
States Environmental Protection Agency (“EPA”) ﬁléd ;1 Complaint agé.inst Illinois Power
. Company (“Illinois Power’) on November 3, 1999, and Amended Compla;nts againét linois*
Power Company and Dynegy Midwest Generation, Inc. (“DMG”) on January 19, 2000, March
14,2001, and March 7, 2003, pursuant to Sections 113(b) and 167 of the Clean Air Act (the
“Act"), 42 U.S.C. §§ 7413(b) and 7477, for injunctive réliéf and the assessment of civil penaltieé
for alleged violations at the Baldwin Generating Station of:

- (a) the Prevention of Si gniﬁcaht Deterioration provisions in Part C of Subchapter

1of the Act, 42 Us.C. §§ 7470-92;

(b) the federally enforceable State Implementation Plan develoi:ed by the State of

- Illinois (the “Illinois SIP”’); and |

(c) the New Source Performgnce Standard provisions in Part A of Subchapter I of thc;,

Act, 42 US.C. § 7411.

- . WHEREAS, EPA issued thices of Violation with respect to such allegatioﬁs to Illinois
Power on November 3, 1999 and Novembéf 26, 2000;

WHEREAS, EPA provided Ilfinois Power, DMG, and the State of llinois actual notice of
violations pertaining to its alleged vidl{atiori‘s, in accordance with Section .111'3(a)(i) and (b) of the
Act, 42 US.C. § 7413(a)(1) and (b); - |

WHEREAS, Tllinois Power was the owner and operator of the Baldwin Fa;:ility from .-
1970 to Octpber 1999, On Octobér 1, 1999, Illinois Pow_er transferred the Baldwin Facili& toA :

Illinova Corporation. Tllinova Corporation then contributed the Baldwin Facility to Tllinova




Power Marketing, Inc., ailer l;vhich time Illinois Power no longer owhed or operated the Baldwin :
Facility.

WHEREAS, beginning on October 1, 1999 ahd continuing througll the date of lodging of

this Consent Decree, Illinois Power has been neither the owner nor the operator of the Baldwin
Facility or of any of the Units in the DMG System which are affected by this Consent Decree;

| WEREAS, in February 2000, Illinova Corporation merged with Dynegy Holdings Inc.

and 'becalne a wholly owned subsidiory of Dynegy Inc. (referred to herein as “Dynegf ).

Thereafter, llinova Power Marketing, lnc., the owner'o'f the Baldwin Facility, changed its name

to Dynegy Midwest Generation, Inc. (referred to herein as “DMG”). On Scptenlber 30, 2004,

Dynegy, through Illinova, sold Tllinois Power to Ameren Corporation.

WHEREAS, Ameren and Illmova Corporatlon a subs1d1a1'y of Dynegy, have entered into
an agreement which provides for the escrow of certain funds, the release of which funds is
related to the -resolﬁtion of certain contingent environmental liabilities that were alleged in the
»aboVe—refereﬁced Amended Complaints against Illinois Pow'erv and DMG. |

, WHEREAS, Plaintiff-Intervenors — the American Bottom Conservancy, Health and |
Emnronmental Justice - St. Loqu Inc., llinois Stewardsth Alliance, the Prairie Rivers Network
| ) and the State of Illinois — moved to mtervene on September 25, 2003 and ﬁled Complamts in .
_ _' Intervention. The Court granted mterventlon to all movants on October 23, 2003.
' WHEREAS, in their Complaints Plaintiff United States and Plaintiff Intervenors
(collectlvely “Plaintiffs’ ) allege mter alia, that Illinois Power and DMG failed to obtain the

necessary perm1ts and install the controls necessary under the Act to reduce sulfur dioxide, |




nitrogen oxides, and/or particulate matter emissions, and that such emissions can damage human
health and fhe environment;

WHEREAS, the Plaintiffs’ Complaints state claims upon which relief can be granted
- against Illinois Power and DMG under Sections 113 and 167 of the Act, 45 U.S.C. §§ 7413 and
7477, and 28 U.S.C. § 1355;

‘WHEREAS, DMG and Illinois Power have denied and continue to deny the violations
alleged in the Complamts mamtam that they have been and remain in comphance with the Act
and are not liable for civil penalties or injunctive relief, and DMG is agreeing to the obligations
irhposéd by this Co'nsent Decree solely to avoid further costs and uncertainty;

| ‘WHEREAS, DMG has installed equipment for the control of nitrogen oxides emissions
- atthe Baldvyin Facility, including ‘Overﬁre Air systems on Baldwin Units 1, 2, and 3, Low NOy
| iéufners oﬁ Baldwiﬁ Unit 3 and Selective Catalytic Reducﬁon (“SCR”) Systems on Baldwin
Units 1 énd 2, resulting in 5r¢duction in emissions of nitrogen oxides ﬁom the Baldwin Plant of |
.gpproximately 65‘% below 1999 levels from 55,026 t;)ns in 1999 to 19,061 tons in 2003 ;4

WHEREAS, DMG switched from use of high sulfur coal to low sulfur Powder River
. Basm coal at Baldwin Units 1,2 -'and 3in 1999 and 2000, resulting in a ;eduction in emissions of
~sulfur diokide from the Baldwm Plant of apprdximately 90% belqw 1999 levels from 245,243
to‘né in 1999 to 26,311 tons in 2003; | |

WHEREAS, the Parties anticipate that the installatiop and bperation of polluﬁon control-
equipmen£ pursuant to this Cénseht Decree will achieve significant additional reductions of SO,,

-NO,, and PM emissions and thereby further improve air quality;




WHEREAS, in June 0f2003, the liability stage of the litigation resulting ﬁ'ofn the United

States’ claims was tried to the Court and no decision has yet been réndered; and
 WHEREAS, the Pl,aint‘if’fs,t DMG and llinois Power have agreed, and the. Court by
entering this Consent Decree finds: ﬁat this Consent Decree has been negotiated in good faith
_ and at arms leﬁgth; that this settlement is fair, reasonable, in the best interest of the Parties and in
the public interest, and consistent with the goals of the Act; and that entry of this Consent Decree
. witho_ut further litigation is the most appropriate means of resolving this matter;
- NOW, THEREF ORE, without any admission by the Defendants, and without

adjudication of -the violations alleged in the Complaints or the NOVs, it is hereby ORDERED,

ADJUDGED, AND DECREED as follows:

1. JURISDICTION AND VENUE
1. Ths Court 'has juxisdi’ction over this action, the sul;j ect nﬂatter heréin, and the

Parties consénting here.to,.pursuant to 28 US.C. §§ 1'33'1, 1345, 1355, and 1367, Sections 113
"»evmd 167 of the Act, 42US.C. §§ 7413 and 7477, and Section 42(e) of the ﬂ]inois Environmental

Protection Act, 415 ILCS 5/42(¢). Venue is proper under Section 11.3'(b_) of the Act, 42 U.S.C.
| § 7413(b), and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of this Consent
‘-V-D:ecrve? and the undcrlymg Coﬁiblaints; and for no ofhgr bﬁrpose, befendants waive a]l-obj'ectidns
 and defenses that ihey may have to tﬁe Court’s jurisdi;tio_n over this action, to the Court’s

jurisdiction over the Defendanfs, and to _\;’enu'e in this District. Defendants shall not challenge the
- ienné of this Consent Decree or this Court’s juri-sdiction to enter and enforce this 'Conéent
Decree. Solely for purposes of the Coniplaints filed by the Plaintiffs in this matter and resolved

by the Consent Decree, for purposes of entry and enforcement of this Consent Decree, and for no .




-other purpose, Defendants waivg any defense or objection based on standing. Except as
expressly provided for herein, thjs ConSeﬁ_t Decree shall not create any rights in or obligations of
- any party other than the Plaintiﬁ’s and the Defehdants. Exgépt as provided in Section XXVI
(Public Comment) of this Consent Decree, the Parties consent to entry of this Consent DeCreg

wifhout further notice.

' IL APPLICABILITY
A Upon entry, the ﬁrovisibns of the Consent Decree shall apply to and be binding

',,up.on and inure to the benefit of the Citizen Plaintiffs and DMG, and their respective SUCCESSOTS
and assigns, ofﬁgers, err;pioyees and agents, solely in their capacities as such, and the State of

Tilinois and the United States. IIlinoié Power is a Party fo this Consent Dec'.ree, is the beneficiary
. of .Séction X of this »C;)hscnt i)eéree (Release and Covenant Not to Sue for Illinois Power |
Company), and is Subjé‘ct to Paragraph 171 and the other applicable provisions of the Consent -
" Decree as specified in such Paragraph in '_the- event it acquires an Ownerslip Interest in, or
becomes. an operator (as that term is used and interpreted under the Clean Air Act) of, any DMG
System Unit, but oﬂlgrwige has no_'c_;-theroblig»ations under this Consent Decree except as
expressly specified herein.

a 3." ' _. DMG shall Bé;résj;on_siblé for proﬁding'a copy of this Consent Decree to all -
vendbrs, suppliers, consﬁltants, ;:ontractors, agents, and any other combany or oth;ar organization
’ rétained to perform any of the work ‘?eqﬁired by this Consent Decfec. Notwithstan&iﬂg any

' iétention of contractors, subcdntréctors; or agents to pérform any work required under ’this |
;Consént Decrée, DMG shall be responsible for énsuﬁng fﬁat all work is pgrf()rmed m accordance -

with the requirements of this Consent Decree. In any action to enforce this Consent Decree,




DMG shall not z;ssert as a defense the failure 6f it_s officers, directo;s, ‘emplojees, servants,
agents, or contractors to take actions.necessary to'COmply‘with this Consent Decree, unless DMG
e’stablishes‘ ﬂlﬁt such failure rcsultéd frpm a Force Majeure EVent,A as defined in,Paragraph 137 of
_ this Consent Decree.

1L DEFINITIONS
4, A “30-Day Rolling Aiferage Emissioﬁ Ratg” for a Unit shall be expressed as
- Ib/mmBTU and calculated in accordance with the follbwiﬁg procedure: first, sum the total
pounds of tﬁe pollutant in question emitted from the Unit during an Operating Dayand the

prev10us twenty—mne (29) Operating Days; second, sum the total heat mput to the Unit in

- mmBTU during the Operating Day and the prev1ous twenty—mne (29) Operatmg Days; and third,

divide the total number of _poimds of the pollutant emitted dgring the thirty (30) Operating Days
by the total_heat input during the thirty (30) Operating Days. ‘A new 30-Day Rolling Av'_eragé |
| Emission Rafe shall be calculated for.each new Operating Day. Each 30-D;'iy Roiling Average
Emission Rate shall include all emissions that occurAd_uring all periods of startup, shutdown and
Malfunction within an Operaﬁng Day, exéept as folléws:
a. , Emissions and BTU inputs that occur during a period 6fMalfunqtion shall be
e){clﬁded- from the Calculaﬁ_o'n of the 30~D5y Rolling A{rcrage'EnﬁssiOn Rate if
]jMG provides notice of the Malﬁlhction to EPA and the State m accordance with
| Paragraph 138 in Sectlon XV (Force MaJeure) of this Consent Decree;
b. 'Emissions of NO, and BTU inputs that occur during the fifth and subsequent Cold
| Start Up Period(s) that occur at a given Unit during any 30-day pe_nod shall be

excluded from the célculatio_n of the 30-Day Rolling Average Emission Rate if




5.

inclusion of sﬁch emissions would result in a violhat.i(')n of any applicable 30-Day
Rolling Average Emissibn Rate and DMG has installed, opérated and ﬁlaintained
the SCR in question in accordance with manufacturers’ specifications and good - -.
engineering pradtices. A “Cold Start Up Pen'dd” occurs whenever there has been
no fire in the boiler of a Unit (no combustion of ariy Fossil Fuel) for a period of
six (6)-hours or more. The NO, emissions to be' excluded duriﬁg the fifth and |
~su‘bseqpent Cold Start Up Period(s) shall be the lésser of (i) those NO, einissi‘o_ns
emitted during the eight (8) hour period conunenciﬁgwhen the Unit is
synchronized with a utility electric transmissioﬂ systém and concluding eight (8-)
hours 1ater, or (ii) those NO, emissions emitted prior to the time fhat. the flue gas

has achieved the mlmmum SCR operational temperature specified by the catalyst

" manufacturer; and

For a Unit that has ceased firing Fossil Fuel, emissions of SO, and Btu inputs that -
occur ‘duri'ng any period, not to exceed :two'(2) houré, from the restart of the Unit
to the time the Unit is fired with any coal, shall be excluded from the calculation

of 'the 30-Day Rolling, Average Emission Rate.

““Baghouse” -means a fullstream (fabnc ﬁlter) partlculate emission control dev1ce.

“Boﬂer Island” means a Umt’s (A) fuel combustion system (mcludmg bunker

coal pulverizers, crusher, stoker, and fuel burners); (B) combustion air system; (C) steam -

generating sysfem (ﬁrebox, boiler tubes, and walls); and (D) draft system (excluding _t'hé staék),

all as further described in “Interpretation of Reconstruction,” by John B. Rasnic U.S. EPA

(November 25, 1986) and attachments thereto.




7. “Cai)ital Expenditure” means all capital expenditures, as defined by Generally
Accepted Accounting Principles (“GAAP”), as those principlés exist at the date of entry of this
Consent Decree, excluding the cost of installing or upgrading pollution controi devices.

8. “CEMS?” or “Continuous Emission Monitoring System” means, for obligations
-i_nvo]?irlg NO, and SO, under this Consent Decree, the devices defined in40 C.FR. § 72.2 and
installed and maintained as required by 40 C.F.R. Part 75.

9. “Citizen Plaintiffs” means, collectively, the American Bottom Coﬁservancy,
‘Health and Environmental Justice - St. Louis, Inc., Illinois Stewardship Alliance, and the Prairie
Rivers Network.

| 10. “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-
- 767 ’1’q, and it:s implementing regulations. - |
11, “Conéent Decree” or “Decree” means this Consent Decree and the Appendix :
. -heretd, which is incorporated into this anse-nt Decree.

12.  “Defendants” means Dynegy Midwest Géneration; 'Inc.. and Illinois Power

Company. |
| 13. “DMG” means Dynegy Midwest Generation, Inc.
‘4. #fDMG 4System” means, solely for purposes of this-Consent Dééree, the following
' feﬁ (iO) listed-coaiaﬁred, electric steam ggﬁerating Unifs (with the rated gross MW éapacity of -
| each Unit,‘ reported to Mid-America Interconnected Network (“MAIN™) in 2003, noted in
' parenthgses), located at fhe following plants:
. Baldwin Generating Statioﬁ in Baldwin, I]h'nois-: Unit 1 (624 MW), 2 _

(629 MW), 3 (629 MW);




®  Havana Generatiﬁg Station in Havana, Illinois: Unit 6 (487 MW);
: 0 Hennepin Generating Station in Hennepin, Tlinois: Unit 1 (81 MW),
Unit 2 (240 MW); |
® Vermilion Generating Station in Oakwood, Illinois: Unitl (84 MW),
Unit2 (113 MW);
° Wood Rivér Generating Station in Aiton, Mlinois: Unit 4 (105 MW),
Unit 5 (383 MW). | |
15." “Emission Rate” means the number of pounds of pollutant emitted per million
BTU of heat input (“lb/mmBTU”), measufed in accordance with this Consent Decree.

16.  “EPA” means the United States Environmental Protection Agency.

- 17. . “ESP” means electrostatic precipitator, a pollution control device for the reduction

- of PM.

18. “Exisﬁrig Units” méans those Units included in the DMG System.
19. “Flue Gas Dgsu’lfurization System,” or “FGD,” means a pollution control device
_'with one or niore absorber vessels}that employs flue gas desulfurization technology for the
: ;reduction of sulfur dio%ide.
| 20. “F OSéil.Fueli’.meéns any hy_drocarbon fuel, including coal, peﬁdleﬁm coke, |
j peuoleﬁn oil, or naﬁual gas. | "
21. “lllixiois Envi‘ronmenta] Protection Act” means the Illinois Environmental
‘ Prdtection Act,’4l_5 ILCSLS/ 1 et. seq., and its implementing fegulations.

22, . “Iilinois Power” means the Illinois Power Company.




| 23. ‘ “improyed Unit” means, in the case of NO,, a DMG System Unit equipped with |
| ‘or scheduled under this -Consept Decree to be équipped with an SCR, or, in'_the caée of SO,, a
. DMG System Unit scheduled under this Consent Decree to bé equipped with an FGD (or
. -zeqtﬁvalent SO, control technology approved pursuant to Paragraph 68). A Unit may be an
Improved Unit for one pollutant without being an‘Irlnproved Unit for the other. Any Other Unit
c.an become an Improved Unit if (a) in the case of NO,, it is equipped with an SCR (or equivalent
: NOy.(pontro.l technology approved :purbsuantx‘to Parégraph 64) and has become subject to a
| 'fe&erally enforceable 0.100 1b/mmBTU'NO, 30-Day Rolling Avefage Emission Rate, or (b) in
--the case of SO,, it is equipped with an FGD (or equivalent SO, control technology approved
pursuant tof Paragraph 68) and has become subj'ect. to a federally enforceable 0.100 Ib/mmBTU
*'SO2 30-Day Rollii;g Average Emission Rate, and (c) in the case of NO, or SO,, the requirément
to aéhieve and maintain a 0.100 Ib/mmBTU 30-Day Rolling Average Emission Rate is
inéorpdrated into the Title V Permit applicab_’l‘e to that Unit or, if no Title A% Permit exists, a
ﬁmd_iﬁéation to ih'isiConsent Decree that is agreed to by the Plaintiffs and DMG and approved by
this Court.
| 24. “lb/mmBTU” means one pound _pef million British thermal units.
25. ‘f‘Mé]ﬁﬁ}ction” méans any sudden, "i'nﬁequen-t, and not reaéonably .prev‘eﬁﬁﬁle .
: -féilure of air pollution control .equipmeﬁt,\i)rocesé equipment, or a process to operate m a normal
. or usual mahnér. Failures that are caﬁsed in pali't»by poor maintenance or caréless operafion are
- mot Malfunctions. |

26.  “MW?” means a megawatt or one million Watts.
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_27 . “National Ambient A1r Q@alit); Standards’f or “N AAQS" meatis néﬁonal ‘ambient
:i_ir quality standards that are promulgated pursﬁant to Section 109 of the Act, 42 US.C. § 7409.
' 28, “Nonattainment NSR” means the nonattéinmgnt area New Source Review
program within the meaning 6f Part D of Subchapter I of the Act, 42 U.S.C. §§ 7501-75 15,40
CF.R. Part 51.

29.  “NO,” means oxides-of nitrogen.

; 30. “NO, Allowance” means an authorization c;r credit to emii'a speciﬁed amount of
NO, that is allocated or issued under an cmissipns trading or mafketéblé penﬁt program of any
kind that has been established under the Clean Air Act or a State Implementation Plan.

31. “Operating Day” means any.caiendar day on which a Unit 'ﬁ_res Fossil.Fuel;
provided, however, that éxclusively for plirpose_s of Paragraph‘ 36, “Oﬁérating Day” means any
calendar day on which both Baldwin Unit 1 a:nd Baldwin Unit 2 ﬁre Fossil Fuel.

32.  “Other Unit” means any Unit of the DMG Syst&n that is nbt an .Improved Unit for
the pollﬁtant in .que;stioﬁ.

33. “Ownersﬁip Interest” means part or all of DMG’s legal or eéuitable ownership'
| _ .in-te'rest in any Umtm the DMG Systenﬁ: |

| 34, :“Parties’..’ means theUmted States, the State of Illinois, the Citizen Plaint.'i'ffs,
DMG, and Illinois ,P,oWer. - | |

35.  “Plaintiffs” means the United States, the State of inois, and the Citizen
Plaintiffs. o | .

- 36. A “Plaﬁt—Wide 3'0-'D.ay Roiling AVerage Emission Rate” shall be expreséed as

1b/mmBTU and calculated in accordance with the following procedure: first, sum the total - '

11




g pounds of the pollutant in question enﬁtted, from all Mee Units at the Balden Plant during an

‘ ‘Operating Day and the previ'oﬁs twenty-nine (29) Oberating Days; second, sum: the-total-hea.t
imput o all three Units at the Baldwin Plant in mmBTU during the Operating Day and the
previous twenfyfrlir'xe (29) Operating Days; and third, diﬁde the totai number of pounds of the
pollutant' emitted from all thrée Baldwin Units during }t.he thirty' (30) Operatmg Days by the total
heat input to all three Baldwin Units during the thirty (30) Operating Days. A neQ Plant-Wide
30-Day Rolling Average Emission-Ra{e shall be calculated for each new Oﬁerating Day. Each
Plant-Wide 30-Day Roi]ing‘Average Emission Rate shall include all emissions that occur during
all periods of startup, shutdown and Malfunction w1thm an Operating Déy. A Malfunction shall

‘be excluded from this Emission Rate, however, if DMG satisfies the Force Majeure provisions of

- this Consent Decree.

37. A “Plant-Wide Annual Tonnage Emissién L;:vel”.means, for the purposes of
Section XI of this Decree, the number of tons of the pollutant in question that may be emit;éd
from the plant at iésue during the relevant cﬁlendar year (i.€., January 1 through December 31),
and shall include all emissions of the pollutant emitted duﬁng periods of startup, shutdown, and
~ Malfunction. |

38.  “Pollution Contfcﬁ Eq'pip‘mé’nt Upg;a'de Analysié” méans the technical s_'t_uq:iy,} '
analysis, review, and selection of control iechnol'o"gy récomme:ndations (iﬁcluding an emission
rate or removal efficiency) required to be performed in connection with an applicatién fora
. feder-al PSD permit, taking into accéunt the _chmaéteﬁstics of the existihg facility. Except.as -
otherwise provided 1n this Consent ’Decree, such study, analysis, review, and selection of |

recommendations shall be carried out in accordance with applicable federal and state regulations

12




and guidance describing the process and analysis for determining Best Avéilabie Control
Technology (BACT), as that term is defined in 40 CF R. §52.21(b)(12), iﬁcluding, without
limitation, the December 1, 1987 EPA Memorandum from 7. Craig Potter, Assistant
Administrator for Air and Radiation, regarding Improving New Source Reﬁew (NSR) -
I&;plementatien. Nothing n thié Decree shall be construed either to: (a) .alter the force and effect |
of statements known as or characterized as “guidance’; or (b) permit the process or result ofa -
“i’bllutidn Control Equipment Uﬁgrade Analysis” to bg considered BACT for any purpose under
the Act. | |

39.  “PM Control Device” means any device; including an ESP ora Be;ghouse, that
reduces emissions of particulate matter *M). o

40. “PM’; means particullate matter.

41.  “PM CEMS” or “PM Continuous Emission Monitoring System” means tﬁe -
~ equipment thét samples, analyzes, measures, and provides, by readings taken at frequeﬁt
intervals, an electronic or papér record of P_'M‘emissions.

42.  “PM Emission Raté” means the nUmBer of pourlxds.of PM emitted per million
: ~BTU of heat input (lb/mmBTU), as measured in annual stack tests in ac'cprdanée with EPA
Mefhod 5; 40 CFR Part 60, including Appendix A. |

| 43, “Project D'ollars”"'means DMG’s expenditurevsAand payments incurred or made in

* | carrying out the Environmental 'Mitigation Projects identified in S.ect_io'n VI (Environmental
‘Mitigation Prc)j ects) of this Consent Decree tq the exftent that »sﬁch qxpc‘nditureé or payments
both: (a) complyiwith the requirements set forth in Section VIII (Environmental Mitigation

" Prdjects) and Appendix A of this Consent Decree, and (b) constitute DMG’s _direct payments for

13




- such projects; DMG’s external costs for contractors, vendors, and eciuiﬁment, or DMG’s intemnal
costs consisting of employee tiﬁle, travel, or oﬁt—of-pock_et expenses specifically attributable to
- these partjc‘ular projects and documented in accordance with GAAP. | . |
44. “PSD” means Prevention of Significant Deterioration within the meaning of Part
C of Subchapter I of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52.
45. “Selectivé Cétalytic Reduction System” or “SCR” means a pollution co‘ntrol>
.devibe that employs selective catalytic reduction technology for the reduction of NO, emissions.
46.  “SO,” means sulfur dioxide.
47.  “SO, Allowance” means “allowapce” as déﬁned at 2US.C. .§ 76Sia(3): “an
" authorization, allocated to an 'affécted unit by the Administrator of EPA under Subchapter IV of
the Act, fo emit, during or after a specified calendar year, one ton of sulfur dioxide.”
48.  “System-Wide Annual Tonnage Limitation” means the limitation on the number
~of'tons of the pollutant in qﬁestion that - may be emitted from the bMG System during the
relevant calendar year (i.e., January 1 through December 31), and shall incluae all emissions of
the pollﬁtant émitted dﬁring periods of startup, shutdown, and Malﬁ;nction.
49.  “Title V Permit” means the permit required of DMG’s major sources under -
: :Subchapter V of the Act, 42 U.Sl.C. §§ 7661-7661e.
© . 50.  “Unit” means collecﬁvely, the coal pulverizer, statibnary equipmenf that feeds -
coal to the boiler, the boiler that produces steam for the steam turbine, the»steam turbine, the ll
generator, the équipment necessary to -oper.ate the generator, steam turbine and bbi‘ler, and all |
anciﬁary equipment, inclﬁdiﬁg pollution control equipment. An electric steam generating stéﬁon

may comprise one or more Units.
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IV. NO, EMISSION REDUCTIONS AND CONTROLS
" A. NO, Emission Controls N
51. Begiluﬁng 45 days after entry of this C()nsent'Decrée, and continuing thereafter,
| DMG shall commence operation of the SCRs installed at Baldwin Unit 1, Unit 2? and Havana
Unit 6 so as to achieve and maintain a 30—Day Rolling Average Emission Rate from each such.
Unit of not greater than 0.100 Ib/mmBTU NO,.
'52.  Beginning 45 days after 'entry of this Consnnt Decree, and'continuing thereafter,
DMG shall nchieve and maintain a PlanteWidé 30-Day Rolling Average Emission Raté of not
greater tnan O.lOOfll_)/mmBTU NO, at the Baldwin Plant. -

53. | : Begimling 45 days- after entry of this Consent Decree, and continuing thf;reaﬁer,
subject to paragraph 54 bnlow,- DMG shall achieve a-ncll maintain'a 30-Day Rolling Average
Emission Rate of not gteatefthan 0.120 Ib/mmBTU NO, at Baldwin Unit 3.

| - 54, Beginning on Decemb-er 31, 2012, and continuing thereaﬁef, DMG shall maintain
a 30-Day Rolling Average Emissinn Rnte of not greafcr than 0.100 lB/mmBTU NO, at Baldwin
Unit 3.
55.  Beginning 30 days aﬁer ent_r); of this Consen’t Decree, and continuing thereafter,
DM-Gs'hn'-Ilnperate each SCR in fhe DMG. Systém at all ﬁmes when the Unit it serves i-s- in |
' 6pnration; providé_d that anh opération of the SCR is cnnsistent With the technological
limitations, manufacturers’ specifications, and good engineering and maintenance praéticés for
. the SCR. During any sunh period in which the SCR is not operational, DMG will minimize

emissions to the extent reasonably practicable.
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56. Beginnilig 45 dayé from entry of thls Consent.Decree, DMG shall operate low
NO, bumers. (“LNB”) and/or Overfire Air Technology (“OFA”) on the DMG System Units lisfed
in the table belbw at all times that the Units are in operation, consistcnt with the techndlogicai
. {imitations, -manufacturers’ specifications, and good engineering and maintenance practices for

the LNB and/or the Overfire Air Technology, so as to minimize emissions to the extent

reasonably practicable.
DMG System Unit NOx Control Technology
BaldwinUnit1 | OFA
Baldwin Unit2 ] | OFA
- Baldwin Unit 3 - : LNB, OFA
' Havana Uit 6 o " INB, OFA
Hennepin Unit 1 ‘ -~ INB,OFA
Hennepin Unit 2 : LNB, OFA
Vermilion Unit 2 | LNB,OFA
Wood River Unit 4 - 1 . LNB, OFA
Wooﬂ River Un'itA 5 1 | LNB, OFA

. B. System-Wide Annual Tonnage Limitations for NO,
: 57.  During éach calendar year :SpeCiﬁed in the Table below; all Units in the DMG
C Syéteni,‘ k';pllectively, shall not ermt Nb;‘in excess-of the following ‘Systein—Wide Annual

Tonnage Limitations:

16




Appiicable Calendar Year Sy_étem-Wide Annual
| Tonnage Limitations for NO,

2005 ~ B 15,000 tons
2006 ; 14,000 tons
2007 and each year thereafter - 13,800 tons

C. Use of NO, Allowances
58. E‘xcépt as provided in this Consent Decree, DMG shall not sell or trade.any NO,
_ Allowances allocated to the DMG System that would otherwise be avaﬂable for sale or trade as a
result of the actions taken by DMG to comply . with the requiremehts of this-:Consent Decree.
59; Except as may be necessary to comply w1th Section XIV (Stipulated Penalties),
| DMG may not use NO, Allowances fo' comply with any requirement of thisi Consent Decree_,
including by ;:laiming compliance with any emis_sioﬁ limitation required by this Decree by using,
‘ -tehdeﬁng,.or dtherwis¢ applying NO, Ai]owancés to offset any excess emissions (i.é., emissions -
~ above the limits sﬁeciﬁéd in Pmaéaph 57). | |
60. NOxlAjlowanc_:es allocated to the DMG System may bé_ used by DMé only to
meet its own federal and/or state Clean Air Act regulatory requirements, except as provided in
- ] | ?magraphE-VGI . | | | o
61 . Provided vthat DMGis m éom;ﬂianc’e wﬁﬂﬂ@:Sjstéih-Widé Annual Tonnage
Lilﬁita;cidns for NO, sét forth in ﬂ’]JS Consent Decree, nothing in this Consent ‘De_cree shall
_ preclﬁde DMG from selling'or tfansferring NO, Allowances allocated to the DMG System that
Eecomc available fof sale or irade S(.)Iely.a‘s a r'esu-lt‘ 6f: |
a activities that reduced NO, einissioﬁs at aﬁy Unit within the DMG System prior to
the date of entry of this Consent Decfee; |
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b. the installation and operation of any NO, pollution contr‘oil‘technology' or
technique th'at is not otherwise required 'by this Consent Decr‘ee;‘ or |
e : achievément and maintenance of NO, emission rates below a 30-Day Rolling
Average Emission Rate of 0.100 Ib/mmBTU at Baldwin Units 1, 2 or 3, or at
Havana Unit 6,
so long as DMG timely reports the generation of such surplus NO, Allowanc_:es in accordance
with Section X1I (Periodic Reporting) of this Consent Decree. DMG shall be allowed to sell or
transfer NO, Allowances equal to the NO, emissior-ls-reductions achieved for any given year by
any §f the actions specified 1n Subparagraphs 61.b or 61.c. only to the extent that, and in the'
amount that, the total NO, enﬁssions from ail Um't§ within the DMG Syétem are below the
System-Wide Annual Tohnage Limitation specified in Paragraph 57 for that year.
62.  Nothing in this Consent De_creé shall prevent.DMG from pﬁrchasing or othérwiée '
‘obtaining‘ NO,; Allowances from another source for purposes of complyihg with étate or federal

Clean Air Act requirements to the extent otherwise allowed by law.

D. NO, Provisions - Imnrovmg Other Units
_ 63. Any Other Unit can become an Improved Unit for NO, 1f (a)itis equlpped with
an SCR (or equivalent NOx control technology approved pursua.nt to Paragraph 64), and ®) has
become subj ect to a federally enforceable 0.100 lb/mmBTU NO, 30-Day Rolling Average:
Emission Rate. - ,
o 64.. With prior written notice to the Plaintiffs aﬁd written approval from EPA (aﬁer
consultation with the State of Illinois and the Citizen.PIaintiffs), an Other Unit in the DMG

System may be considered an Improved Unit under this Consent Decree if DMG installs and -
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operates NO, control technology, other than an SCR, that has been demonstrated to be capable of
achieving and maintaining a 30-Day Rolling Average Emission Rate not greater than -
0.100 Ib/mmBTU NO, and if such unit has become subject to a federally enforceable

0.100 Ib/mmBTU NO, 30-Day Rolling Average Emission Rate.

E. General NO, Provisions
65.  In determining Emission Rates for NO,, DMG shall use CEMS in accordance

with the reference methods specified in 40 C.F.R. Part 75.

V. 50, EMISSION REDUCTIONS AND CONTROLS
A. 80, Efnission Limitations and Control Regquirements
66.  No later than the détes set forth in the Table below for each of thé three Units at
Baldwin and Havana Unit 6, and continuing thereafter, DMG shall not operate the épéciﬁ_ed Unit .
| ﬁnless and until it has installed and commenced dperéﬁon of, on a year-round baéis, an F GD (or -
equivalent SO, control technology approved pursuant to Paragraph 68) on each such Unit, so as
to achi.eve and maintain a 30—Day Rolling Average Emission Rate of not greater thaﬁ

0.100 Ib/mmBTU SO,.

UNIT ' | ' " DATE

1 . _Firsth;ﬂdwih Unit | | ‘D_ecembef 3,1’ 2010 .
1| (i-e., any of the Baldwin Units 1, 2 or 3) | : ' o
Second Baldwin Unit - B December 31, 2011
(1.e., either of the 2 remaining '
Baldwin Units) ,
Third Baldwin Unit - December 31, 2012

(1.e., the remaining Baldwin Unit)

Havana Unit 6 December 31, 2012
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67.  Any FGD required to be installed under this Consent Decree may be a wet FGD or
* adry FGD at DMG’s option.

68.  With prior written notice to the Plaintiffs and written approval from EPA (aﬂer'
consultation by EPA with the Stéte of Illinois and the Citizen Plaintiffs), DMG may, in lieu of
installing and operating an FGD at any of the Units specified in Paragraph 66, install and operate

| equivalept SO, control technology so long as such equivalent SO, control technology has been
demonstrated to be capable of achieving ;1nd maintaining a 30-Day Rolljng Average Emission
~ Rate of ﬁot_ greétér than 0.100 Ib/mmBTU SO,,.
69,  Beginning on the later of the date specified in Paragraph 66 or thc first Operating
.'Day of each Unit thereafter, and continuing thereafter, DMG shall operate each FGD (or
| equivalent SO, control technology approved pursuaﬁt to Paragraph 68) 'required by this Cons.ent-
Décree at all times that the Unit it serves is in operation, provided that such operation of the FGD
zbr' eguivalent technology is consistent with the technological lihﬁtatlipﬁs, manufacturers’
-'—speciﬁcations, la.nd good engineering and maigtcnance practices for the FGD or equivalent
technology. During any such peﬁod in which the FGD or equﬂent technoldgy is not | ‘
- operational, DMG will minimize emissions to the extent vreasonably praéticable.
A 70 ' No 'latér than 30 Opefa’ting Days after «en&y-of this Coz‘iser_.lt Decree, ,andA :
cdﬁtinuif;g'thereaﬁer, DMG shall qperai:e Hennepin Units 1 and 2 aﬁd Wood River Units 4 and 5
so as to achieve -an_d maintaih a 30-Day Rblh’ng Average Emission Rate from each of the stacks

serving such Units of not greater.than 1.200 Ib/mmBtu SO,.
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- 71. DMG shall operate Vermilion Units 1 and 2 s that no later than 30 Operating
Da&s after January 1, 2007, DMG shall achieve and maintain a 30-Day Rolling Average
Emission Rate from.thé stack serving such Units of not greater than 1.200 Ib/mmBtu SO,.
B 72.  No later than 30 Operating Days after entry of this Consent Decree and continuing
until December 31, 2012, DMG shall operaté Havana Unit 6 so as to achieve and maintain a 30-.
Day Rolling Ayera'ge Emission Rate from the stack serving such Unit of not greater than 1.200

Ib/mmBtu SO,. .

B. System-Wide Annual Tonnaﬁe.Limitations for SO,
73.  During each calendar year specified in the Table below, all Units in the DMG

. System, collectively, shall not emit SO, in excess of the following System-Wide Annual Tonnage

B Limitatibns:
Applicable Calendar Year System-Wide Annual
' _ Tonnage Limitations for SO,

2005 . 66,300 tons

2006 | 66,300 tons

- 2007 | 65,000 tons

2008 B 62,000 tons

20_09 o | 62,000 tons

2010 1 62,000 tons

2011, | 57,000 tons

2012 | 49,500 tons

2013 and each year thereafter . 29,000 tons

74.  Except as may be necessary to comply with Section XIV (StipulatedPenalties),

| - DMG 'may not use SO, Allowances to comply with any requirement of this Consent Decree,
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including by cl%u’ming compliance with any emission limitation required by this Decree by usixig,
-tendering,or cherwise api)lying' SO, All'owances to offset any excess emissions (i.c., emissions
above the limits specified in Plaragraphl73). |

~ C. Surrender.of SO, Allowances

75,. For each year specified below, DMG shall surrender to EPA, or transfer to a

noﬂ;proﬁt third party selected by DMG for surrender, SO, Allowances that have been allocated
1o DMG for the specified calendar year by the Administrator of ]'EPA under the Act or By any
State undef its State Implementation Plan, in ,theaniounts specified beléw, subject to Paragraph

- .76:

-Calén.d-ar‘Year : ’ | Amount
12008 ,_ 112,000 Allowances
, , 12009 18,000 Allowances
C 2010 24,000 Allowances
- 2011, and each year 30,000 Allowances
thereafter :

DMG shall make the surrender of SO, Allowances requiréd by this P;cxragraph by December 31 of |
:_eacﬂ -épeciﬁed calendar year. . | | |
- 76. l If the surrender of SO, ﬂlowa.ndés required by Paragraph 75 would result in an
: .Ai'nsufﬁéient number of allow-aﬁdgs 'being a;/a;ila,ble_fr'om those allocated to the Units c‘ompriéing
the DMG Systeﬁ to meet the re;qlijrements of any F ederal and/or State requirements for aq.y :
- DMG System unit, DMG mﬁst prdvide hoticc to the Pl'aintiffs of such insuﬁiqiency; including
documentation of the number of SO, allowances so required and the Federal and/or State |

requirerhent involved. Unless EPA objects, in writing, to the amounts surrendered or to be
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'suﬁendered, ﬂie basis of the amounts surrendered or to be suﬁmdered, or the adequacy of ihe ‘
. documentation, DMG may reduce the number of SO, allowaﬁces to be surrendered under
Paragraph 75 to the extent necessary to allow such DMG System Unit to satisfy the si)eciﬁed
F edgral and/or State requirement(s). If DMG has sold or traded SO, allqwaﬁqes allocated by the
* Administrator of EPA 6r a State fbr the year in which the surrender of allowances under
Paragraph 75 ﬁould result in an insufficient number of allowances, all sold or traded allowances
must bc; restored to DMG’s account through DMG’s purchase or transfer of al-lbwances before
| DMG may reduce the surrender reqqircments of Paragraph 75 as described above. -
77.  Nothing in'this Coﬁsént i)ecrée is intended to preclude DMG from using SO, |
Mlowmces aﬂocated to the DMG System by the Administrator of EPA under the Act, or by any
State under its State Impleméntat_ion Plan, to meet its own Federal and/or State Clean Air Act
reguiatory requirements for any Unit in the DMG System.
78." For ,pufposes of this Subsection, the ‘;sunender of allowances” means permanently
surrendering allowances from the accounts ;cldministered by EPA for all Units in the DMG
| -Syétem, so that such .aliowan(;es can never be used thereafier to meet any compliance
requirement under the Clean Air Act, the linois State Implementatipn Plan, or this Consent
.-Dec‘ree.- :

| _ .7 9. Ifany»hl'lowances réqﬁired to be surrendered under this ConsentvDecree are’
- transferred direptly toa non-pfoﬁt third party, DMG shall include a'descripfion of such transfer |
'~ in'the next report submitted to EPA pursﬁant to Section XII (Periodic Reporting)-of this Consent
Dca;c;ee.' Suéh report shall: (1) identify the non-profit third—j;art& recipien;(s) of the SO, |

, Allowénées and list the serial numbers of the transferred SO, Allowances; and (ii) include a
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certiﬁCatidn by r.the third-party recipient(s) stating that ﬁle recipient(s) Will ot sell, trade, or
- otherwise exchange any of the allowances and will not use any of the SO, Allowances to meet
ény o-bﬁgation imposed by any environmeﬁtal law. Né latgr than the vthird periodic report due
~ﬁer the transfer of any SO, Allowances, DMG sflall include a statement that the third-party
recipient(s) surrendered the SO, Alléwances for permanent surrender to EPA in accordance with
the provisions of Paragraph 80 within one (1) year after DMG transferred the SO, Allowances to
them. DMG shall not have complied with the SO, Allowance sﬁrténder requirements of this
Paragraph ﬁntil all third-party recipient(s) shall have actually s;urrendered the transferred SO,
AlloWance§ to EPA.

80.  Forall SO, Allowa;nces surrendered to EPA, DMG or the third-party recipient(s)
(as the case may be) -shall'ﬁrst submit an 802 Allowance transfer request form to EPA’s Office of
A1r ahd Radiation’vs Clean Air Markets Divisioﬁ directing the transfer of such SO, Allowances to -
| thé EPA Enforcement Surrender Account or to any other EPA account that EPA may diréct in
' writing. As part of submitting these transfer'requésts, DMG or the third-party recipient(s) shall
ifrevécably authorize the transfer of thesé SO, Allowances and idéntify — by name of account and
. any épplicable serial or other identification numbgrs or station naxﬁes — the source and location of
.the-'SQz-_vAl_lowancc_:s being surrendered. | | |

7 81. The requirements; in Paragraf)hs:75 é.nd 76 of this beciee pertaining to-DMG’s _
éﬁﬁgndef of SCb)2 Allowances are permanent iﬁjunctions nbt éubj ect to any termination provision'

- of this Decree.
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E. General SO, Provisions

82.  In determining Emission Rates for SO,, DMG shall use CEMS in accordance with
those reference methods specified in 40 C.F.R. Part 75.

VI. PM EMISSION REDUCTIONS AND CONTROLS

A ( mtin;izaﬁon of PM Emission Controls_

83. ]éegihning ninety (90) days after eniry of this Consent Decree, and .continuing
"thereéfter, DMG shall operate each PM Control Device on each Unit within the DMG Systerﬁ té
maximize PM emission reductions at all times when the Unit is in operation, provided that such

operation of the PM Control Device is consistent with the technological iimitations,
manufacturer’s specifications and good engineerihg and maintenance practices for the PM
Control Device. During any periods when any »section or comparfment of the PM control de&ice
is not operational, DMG will minimize emissions to the extent reasonably practicable.
Specifically, DMG shall, at a minimum, to the extent reasonably practicable: (a) energize each
section of the ESP for each unit, where applicable, operate each compartment of the Baghouse '
for each unit, where apblicahle (regardless of whether those actions are needed to comply with
opacity limits), and repair any failed ESP section or Baghouse compaﬂmeht at the next ;plann'éd
Umt outége (or unﬁlanned outage of sui;ﬁcient' length); (b) lop‘erate zmtomaﬁc. Qontrbl systems on._
each ESP to niaxixrﬁzé PM .collectibn efﬁciency; ﬁhere applicable; (c) maintain anc»l"-r‘eplace bags
- on each Baghouse as nceded to maximize collection efﬁciency, where applicable; and (d) insi)ect
fof and repair dun'rig the next planned Unit outage (or unplanned outage of sufficient length) any

openings in ESP casings, ductwork and expansion joints to minimize air leakage.
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. 84 : Wlthm two hundred seventy (270) days after.entry of this Consent Decree, for
each DMG_System Unit served by an ESP or Baghouse, DMG shall complete a PM emission
control optimization study which shall recommend: the best available maintenance, repair, and
-operating practices é.nd a schedule for implementation of such to optimize ESP or Baghouse
availability and performance in accordance with mdnufacmrers' specifications, the operaﬁonal
désign of the Unit, and good engineering praqtices. DMG shall retain a qualified contractor to
assist in the performance and cqmpl.etion of each study and shall implement the study’s

'~ recommendations in accordéncé with the schedule provided for in the study, but in no event later
than the next planned Uﬁit outage or 180 days of completion of the optimizationistudy,

' whichgw;er is later. Thereafter, DMG shall maintain each ESP and Baghouse as required by the
study’s recommendations or other alternative actions as approved by EPA These requirements
of th.is'Paragraph shall also apply, and these activities shall be repeated, wh_ene\{er DMG makes a
'major change to a Unit’s ESP, installs a new PM Control Deﬁce, or changes the fuel -uséd bya

B. Installation of New PM Emission Controls

85 . No later than the dates set forth m the Table below for Baldwin Units 1,2 and 3
and Havana Unit 6, and continuing thereafter, DMG shall not g;perat.e the specified Unit unless
and :mtil it has instélled and commenced opéfation ofa Iéaghouse'on each such Unit so as to

échfeve and maintain a PM emissions rate of not greater than 0.01 5'1b/mmBTU. :
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Unit Date
First Baldwin Unit December 31,2010
(i.e., any of Baldwin Units . o '
1,20r3)
Second Baldwin Unit - December 31, 2011
(i.e., either of the 2 remaining - .
‘Baldwin Units) _

: Third Baldwin Unit December 31, 2012
} (i.e., the remainin win Unit) |
| (G.e.,th g Baldwin U
| HavanaUnité ' December 31, 2012

C. Upgrade of Existing PM Emission Controls
'86. At each Unit listed below, no later than the dates speciﬁed, and continuing
fthéreaﬁer, DMG shall oﬁerate ESPs or alternative PM control equipment at the following Units

B n '.to achieve and maintain 2 PM emissions rate of not greater than 0.030 1b/mmBTU:
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Unit Date
Havana Unit 6 December 31, 2005
1® Wood River Unit Dcce‘mber 31, 2005
1 (i.e., either of Wood River
Units 4 or 5)
) ‘lis‘ Hennepin Unit':(i.e;, either of December 31, 2006
: Hennepin Units 1 or 2) 3
1 2*Wood River Unit (i.e., the | December 31,2007
~ remaining Wood River Unit) B '
2 Hénnepin Unit (i.e., the | December 31, 2010
remaining Hennepin Unit) ‘ -
| 1% Vermilion Unit (i.e., either | December 31, 2010
of Vermilion Units I or 2) :
2™ Vermilion Unit (i.e., the December 31, 2010
remaining Vermilion Unit) ' '




In the alternative and in lieu of demonstratiﬁg compliance with the PM emission rate applicable
undér this Paragraph, DMG may elect to undertake an upgrade of the existing PM emissions \
~control equipment for any such Unit based on g-Pollution Control Equipmént Upgrade Analysis
for-that Unit. The preparation, submission, and implementation of such Péllution Control
'Ecjuipment Upgradé Analysis shall be undertakcn and completed in accordance with the
: ”co'mpliance schedules and procedures as specified in Paragraph 88.

87.  DMGQG shall operate each ESP (on Units without a Bagﬁouse) and each Baghouse
in the DMG System at all times when thé Unit jtlserves is in operation, provided that such |
boperation of the ESP or Baghouse is consistent with the technological limitations, manufacturérs’
specifications, and good engineering an& maintenance practices for the ESP or Baghouse.

" During any such period in which the ESP or Béghouse is not operational, DMG will min-irﬁize
‘emissions to the extent reasonably practicable. Notwithsta'nding the _foregéing sentence, DMG
shall not be feﬁ_uifed to oi;erate an ESP on-any Unit on which z; Baghouse is installed gnd
operating, pnless DMG operated the ESP during the immediately preceding stack test .required by
-Paragraph 89.

| 88.  For.each Unitin thé DMG System for which DMG does not elect to Iﬁc¢t a PM
3 Eﬁiséion'Rate 0f0.030 1b/mmBTU as fequired by Par#graph 86, DMG ;c,hall prepate; 'sub'r_nit,--

: and implemeﬁt a Pollution Control Eq'uipmént Uﬁgradc Analeis_in accordance with this
Paragraph. Such follution Coﬁtrol Equipinent ‘Upgrade Analysis shall include proposed
-upgrades to.the Unit’s existing PM Control Devices and a proposed alternate PM Emission Rate
that the Umit Si]ail meet upon comp'letion of such upgrade. DMG shall deliver such P-ollution_

- Control Equipment Upgrade Analysis to EPA and the State of Illinois for approval pursuant ‘tb
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‘Section )CIII'(Re?view and Approval of Submittals) of t}ns Consent Decree at least 24 months
prior to the deadlines set forth in Paragraph 86 for each such Unit, unless those deadlines are less
than 24 months aﬁ& thé date of entry' of this Decree. In those cases only, (a) the Analysis shall
“be deli;/ered within 180 da};s of entry of this Decree, and (b) so long as DMG ti'niely submits the
Analysis, any cieadline for implementing a PM Emission Control Equipment Upgrade; may be
extended in accordance with the provisions of sdbpaljagraph (c) below. |
a. In conducting‘ the Pollution Control Equipment Upgrade Analysis for any Unit,
DMG shall consider all commér-cially available control technologies, except that
DMG need not consider any df thé following PM control measures:
1.  the complete feplacement of the existing 'ESP. with a.n'ew ESP, FGD, or
- Baghouse, 61'
2. -thé upgrade-bf the existing ESP controls through the installation of any
. supplemental PM polluti_on control device if the costs of such upgrade are
equal‘-to_ or greater than the costs of a replacement ESP, FGD, or Baghouse
(on a total dollar—per—ton—o_f-pdllutant—remdved basis). |
b ~ With ea'Ch Pol'lutit)n'Conu'ol Equipment Up grade Analysis delivered to EPA and'
| the State of Illmms DMG shall snnultaneously deliver all documenis- that were
* considered in prepa.rmg such Pollutxon Control Eqmpment Upgrade Analysis.
'DMG shall retam a qualified contractor to assist in the performance and
' completlon of each Pollution Control Eqmpment Upgrade Analys1s
C. Beginning. one ( 1) year aﬁer EPA and the State of Illinois approve the

‘recommendation(s) made in a Pollution Control Equipment Upgrade Analysis for
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aUnit, DMG shall not operate that Unit u‘nle;ss all eql;ipment-called for in the
recommendation(s) of the Pollution Control Equipment Upgrade Analysis has
been installed: An installation period longer than one year may ba allowed if |
DMG makes such a request in the Pollution ‘Conﬁol Equipment Upgrade Analysis
and EPA and the State of Tllinois determine such additional time is necessaq due
-t<; factors including but not limited to the magnitude of the PM cpntrol project or
the need to address reliai)ility concems that could result from mult_ip"le Unit

* outages within the DMG System. Upon installation of all equipment
recommended under an approved Pollution Control Equipment .Upgrade Ana]ysis,
DMG shall operate such.equipment in compliance with the recommendatioa(s) of

. the approved Pollution Control Equipment Upgrade Analysis, including

 compliance with the PM Emission Rate spéciﬁed by the recommendation(s).

D. EM Emissions Monitaring

- 1. PM Stack Tests.

‘89.. Beginning in calendar year 2005, and (;ontinujng in each .calendar year thereafler,

- DMG shall _condﬁct a PM performance test on each DMG Sysfem Unit. The annual stack test
requirement imposed on_‘each DMG System Unit ~bﬂhis Pa:ragraph may be vsatisﬁ'e'd{ by staék |
tests conducted by DMG as required By its pqnnits.ﬁ'bm the Stafe of Illinois for any year that
.such stack tests are required ma_d’er the permits. DMG may perform testing every other year, i
rather than every year, provided that two of the most recently coanpleted test results from tests

" conducted in accordance with the mefhods and procedures specified in Paragraph 90 demonstrate

| that the particulate matter emissions are equal to or less than 0.015 1b/mmBTU. DMG shall
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perform testing every year, rather than evéry other year, beginning in the year immediately
following any test re'sult demonsu'ating that the particulate mattér emissions are greater than
' 6.015 Ib/mmBTU.
~90.  The reference methods and procedures for determining compliance with PM:
Emission Rates shall be those specified 1n 40 C.F.R. Part 60, Appendix A, Method 5, or an
-alternative method that is promuigated by EPA, "requesvted for use herein by DMG, and appfovéd
fof use herein by EPA and the State of Illinois. Use of any particular method shall conform to
the EPA requirements specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.48a (b) and
.(é), of any federally approved method contained in the Ilinois State Implementation Plan. DMG |
shall calculate the PM Emission Rates from the stack test results in accordance with 40 C.F.R. §
éb.8(f-). The results of each PM stack test shall be lsubmit-ted 't§ EPA and the State of Illinois
w1th1n 45 days of completion of each tesf.
2. PM CEMS
91 . DMG shall install and operate PM CEMS in accordance with Paragraphs 92
througﬁ 96. Each PM CEMS shall comprisé ;1' continuous particle mass monitor measuring
‘_‘partic‘ulate mattef concentration, directly or indirectly, on anhourly average basis and a diluent
' moﬂit'or' ﬁséd to convert the concentration to umits of 1b/mmBTU. DMG shaIl.ﬁlaiIltain, in an
‘electronic database, the hourly average emission valhies prodﬁcéd by ail PM CEMS in
1b/mmBTU. DMG s'ilall use reaébnable efforts to keep each PM CEMS running and produéiﬁg
“data whenever any Unit served by the PM CEMS is operating. |
92. Within nine (9) months after entry of this Consent Dectee,‘ but_ in any case no

later than June 30, 2006, DMG shall submit to EPA and the State of Illinois for review and
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approval pursﬁant to Section XII (Review and Approval of Submittals) of this Consent Décree
(a) a plan for the installation and certification of ;:aph PM CEMS; and (b) a proposed Quality
.>Assurance'/Quality Control (*QA/QC”) protocol that shall be followed in calibrating such PM
CEMS In developing both the plan for installation and certification of the PM CEMS and the . -
QA/QC protocol, DMG shiall use the -criteria set forth in EPA’s Amendments to Standards of
Performance for New Stationary Sources: Monitoring Requirements, 69 Fed. Reg. 1786 (J anuary
12,2004) (“P.S. 11"). EPA and the State of Illinois shall expédiﬁously review sucil submissions. -
Following approval by EPA and the State of Illinois of the protocol, DMG shall thereafter |
operate each PM CEMS in accordance with the approved protocoi.
1 93.  No later than the dates specified below, DMG shali install, certify, and operate
" PM CEMS on four (4) Units, stacks or common stacks in accordance with the following

schedule:

STACK DATE TO
COMMENCE |
.OPERATION OF PM
CEMS

{ 1*:CEM on any DMG System December 31, 2006
| Unit not scheduled to-receive ' :
1 an FGD _ ' ' '
| 2" CEM on any DMG |  December 31,2007
| System Unit not scheduled to | - .

| receive an FGD .

134 CEM on any DMG System |  December 31,2011
| Unit scheduled to receive an

|FGD - |
| 4™ CEM on any DMG System December 31, 2012

| Unit scheduled to receive an
| FGD '
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94.  No later than ninety (90) days after DMG begins operation of the PM ‘CEMS,

DMG shall conduct tests of each PM CEMS to demonstrate compliance with the PM CEMS .
:installat'ion and certification plan submitted to and approvedl by EPA and fhe State of Illinois in
accordance with Paragraph 9.2.
- 95. . DMG shall operate the PM CEMS fof at Jeast two (2) years on each of the Units -
"-s_peciﬁed in Paragraph 93. After two (2) years of operation, DMG shall not be required to
~ continue operating the PM CEMS on any such Unit.sv if EPA determines that opefaﬁon of the PM
‘CEM‘S‘is no longer feasible. Operation of a PM CEMS shall be considered no longer feasible if
(a) the PM CEMS cannot be képt in proper condition for sufficient periods of .time to produce
i relia'ble,l adequé-te, or useful data consistent with the QA/QC protdcol; or (b) DMG demonstraté_s
that recurring, cﬁoMc, or unusual equipment adjust_meﬁﬁpr servicing needs in relation to other
‘ types of (;ontinuous emission monitors cannot be resolved thrbugh reas-onabl‘e expenditures.of
reéourcesﬁ If EPA determines tha.t DMG has demonstrated pursuant to this Paragraph that -
operation is no longer feasibie, DMG shall be entitled to discontinue operation of ahd iremove the
PM CEMS. |
| 3. PM Reporting o

96 &:o-nowing the installation of each PM CEMS, DMG shall begin and continue to |
| re';;drt to EPA, the Stéte of I]linois; and the Citizen ;Plaipﬁffs, pursuanf to Section XTI (i’eriodic .
Reporti_ﬂ'g), the daté‘ recorded by the PM CEMS, expressed in lb/mmBTU bn a 3-hour roliing

| average basis in électronic format, as réquired by Paragraph 91.
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E.. Genefal PM Provisions

97.  Nothing in this Consent Decree is intended to, or shail, alter or waive any
applicable ‘léw (inclﬁding any defenses, entitlements, c;hailenges, or clarifications related to the
~1Cfedible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997)) concerning the use of data for aﬁy
purpose under the Act. | - |

- VII. PROHIBITION ON NETTING CREDITS OR
‘OFFSETS FROM REQUIRED CONTROLS

98.  Emission reductions that result from actions to be taken by DMG after entry of

this Consent Decree to comply with the requirements of this Consent Decree shall not be
“considered as a creditabie contemporaneous emission decrease for the purpose of obtaining a
'netting credit un&er the Clean Air Act’s Nonattainment NSR and PSD programs. |
. 99 The Ii;iﬁtaﬁons on the generation and use of netﬁng credits or oﬁ”séts set forth in
. the previous Paragraph 98 do not apply to emission reductions achieved by DMG ASys.tem'Units
- that afe greater than those required un&er th1s Consent Decree. For purposes of this Paragraph,
‘emission feductjons from a DMG System Unit are greater than those required un;ier this Consent
‘Decree if, for examﬂe, they result from DMG (_:ompliance W1th fedérq]ly enforceéblg emission
. hnntS that are more stringent than those limits hnpo§ed on »DMG‘ System Uriits under this
1tohéept Decree and under éppliCabie ,'pro;ri‘sions. of t}.xe Clean A1r Actor ﬁle Hlinois Stafe’ |
: vimplementation Plén. |

" 100. Nothing in th]S ‘Consent Decree is inte‘nded to preclude the (;mission reductions
genéréted under this Consent Debree from being considered by the Stz;té of Tllinois or EPAas }

“creditable contemporaneous emission decreases for the purpose of attainment demonstrations
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submitted pursuant to § 110 of the Act, 42 U.S.C. § 7410, or in determining irﬁpacts on NAAQS,
PSD incremént, or air quality related values, including visibility, in a Class I area.

VIIL ENVIRONMENTAL MITIGATION PROJECTS

101. DMG shall imﬁlément the Environmental Mitigation Projects (“Projects”)
descriEed in Appendix A to this Decree in compliance with the approved plans and schedules for
such Projects and other terms of this Consent Decree. DMG shall submit plans for the Projects '
' fo the Plaintiffs for review and approval pursuant to Section XIII (Review and Approval of

Sﬁbniitt-als) of this Conéeni Decree in accordaﬁce with the schedules set forth in Appendix A. In
| 1mp1ementmg the Projects, DMG shall spend no less than $15 mllhon in Project Dollars on or
before December 31 2007. DMG shall maintain, and present to the Plaintiffs upon request all-
documents to substantiate the Project Dollars expended and sha.ll provide these documents to the
Plaintiffs wuhm thlrty (30) days of a request by any of the Plaintiffs for the documents.
102.  All plans and répoﬁs prepared_by DMG pursuant to the requirements of this
. Section of the Consent Decrce aﬁd ;requircd to be S_ubinitted to ]'*ZPA shall be publicly available
from DMG without charge. . |
- 103. DMG shall certify, as part of each plan suBmitted to thé Plaintiffs for any bl’-roject,
“that DMG is ndt‘OthéfWiSC required by law to pérfoﬁn the Prpj ect d'eécriqu in -t.heApla.‘n,’thaij -
- DMG s unawaf;a of any other person who is reqﬁired -by law to pér_form the Project, and that |
DMG wi]l not -usé any Project, or portion thereof, tp s'atisfy a,ny obligations that it may have
under other applicable requirements of law, inclﬁding any applicablé ren_ewa‘ble portfolio

standards.
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'104. DMG shall use good faith efforts to secure as much benefit as poss.'ible for the |
Project Dollars expended, consistent with the applicable requirements and h'mits of this Consent
Decree.

105. IfDMG elects (where such an election is allowed) ﬁ) undertake a Project by
contributing funds to another person or‘enfity that will carry out the Project in lieu of DMG, but
not including DMG’s agents or conﬁ‘actdrs, that person or instrumentality must, in writing: ‘(a)-
identify its legal aﬁthority for accepting such funding; énd- (b) identify its legal authority:to

conduct the Project for which DMG contributes the funds. Regardless of whether DMG electéd
(where such election is allowed) to undertake a Project by itself or to do so by contributing funds
io another person or instrumentality thét will carry out the Project, DMG achowledges that it
will réceive credit for the expenditure of such funds as Project Dollars only if DMG demonstrates
| that the funds have been actually spent by either DMG or by the person :or instrumentality |
Teceiving them (or, in the case of internal costs, have actually beén incurred by DMG), and that
such expenditures met all requiféinents of this Consent Decree.

| 106. Beginning six (6) months after enu'y.o_f this Consent Decree, and continuing. until

. ' jcompletion of eéch Project (including any applicable peﬁods of demc')_nstrat.ion or -tesﬁng), DMG

. shall proﬁde the Plaintiffs with semi-annual updates .conceﬁling the progress of 'cach: Pr'o.jcctv. :

107.  Within sixty (60) days followiﬂg the completion of each Proj ect_'requjred under
this Coﬁéent Decree (including any applic_able‘périods of deménstration or testing), DMG shaﬂ
submit ‘to the Plaintiffs a report that documents the date that the Project was completgd, DMG’s
results of implementing the Project, including ti]e emission reductions or other environmental
benefits achicvéd, and the_Projéct D6ilms expended By DMG m implemcntiﬁg the Pr;)ject.
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IX. CIVIL PENALTY

108. Within thirty (30) calendar days after entry of this Consent Decree, DMG shall |
pay to the United States a civil penalty in the amount of $9,000,000. The civil penalfy shall be
paid by Electronic Funds Transfer (“EFT”) to thé United States Department of Justice, in
accordance with current EFT procedures, referencing USAO File Number 1999V00379 aﬂd DOJ
Case Number 90-5-2-1-06837 and the civil action case name and case number of this action. The
costs of such EFT shall be DMG’s responsibility. Payment shall be made-i.n»ac.cordance with -
‘instructions provided to.DMG by the Financial Litigation Unit of the U.S. Attorney’s Ofﬁce for
" the Southern Distn'd of Illinois. Any funds received after 2:00 p.m. EDT shall be credited on the
next business day. At time time of payment, DMG shall provide notice of payment, referencing A'
-the USAO File Number, the DOJ Case Number, and the civil action case name and case number, .
to the Department of Justice and to EPA in accordance with S'ectibn XIX (Notices) of this
Consent Decree. |

109.  Failure to timely pay the civil penalty shall subj ect DMG to interest -accruiﬁg from
fhe date payment is due until the date payment is-made at the rate prescribed by 28 U.S.C.

§ 1961, and shall render DMG liable for ali charges, costs, fees, and penalties established by law
for the benefit of acreditor or of the United States in swuﬁng payment. - |

110, Payments made pursuént to this Section are penalties within the meaning of
Section 162(f) of the Internal Re.venue Code, 26 U.S.C. § 162(f), and are not tax-deductible

expenditures for purposes of federal law.
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X. RELEASE AND COVENANT NOT TO SUE
FOR ILLINOIS POWER COMPANY

111.  Upon entry of this Decree, each of the Plaintiffs hereby forever releases Illinois
Power Company from,. and covenants not to sue Illinois Power Compariy for, any and all civil |
claims, causes of aétion, and lial;)ility under the Clean Air Act and/or the Illinois Ehvironmental
:Protc.ectionAct that such Plaintiffs could assert (whether such claims, causes of ;dction, and
Tiability are, were, or ever will be characterized as known or unknéwn, asserted or unasserted,
liéuidated or contingent, accrﬁed or unaccrued), where such claims, causes of action, and liability
are bésed on any modiﬁcatio-n,. within Fhe meaning of the Clean Air Act and/or the Illinois
Ex_wiroﬁmental Protection Act, undertaken at any time before lodging of this Decree at any DMG
3 System Unit, includihg anci wiﬂmut‘limitat.ion all such claims; causes of action, and liability
asserted, or that could have fbegn assérted, against Illinois Power Company by the United Sfates,

the State of Tllinois and/or the Citizen Plaintiffs in the lawsuit styled United States of America, et

al. v. Illinoi_s Power Company énd Dynegy Midwest Generation, Inc., Civil Action No.
: j99--833-M.TR and‘al'l such- civil claims, causes of action, and liability asserted or that could have
‘been or could be asserted under any or all of the following statutory and/or regulatory provisions:
A Parts C or D of Subchapter I of the -Cléap A1r Act, |
b, Section 111 of the Clean Air Act and 40 C.FR. Section 60.14,
c. The federally approved and enforceable Illinois State Im?lemenfation Plan, but
| .only insofar 'és such claims were alleged in the tﬁjrd amended complaint filed in -
- -the lawsuit so styled, |
d. Sections 502(a) and 504(a) of the Clean Air Act, but only'fo the extent thatléuch
| claims are based on Illinois Power's failure to obtain an operating peﬁnit that
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_ reﬂccts applicable requirements imposed under Parts C or D of Subchapter I, or
Section 111, of the Clean Air Act,
ve. Secﬁons 9 and 9.1 of the Illinois Environmental Protecﬁon Act, 415 ILCS'5/9 and
9.1, all applicable regulations promuigated thereunder, and all rélevant prior
versions of such statute and regulations, and
f. | :‘Seption 39.5 of the Ilinois Enviromnent_a.l’ Protection Act, 415 ILCS '5/39.5,_ and
511 applicable regulations promulgated thereunder, and all relevant prior versions
. -of sﬁch statutes and regulations, but only to the extent that such claims are based
on Ilinois Power's failure to obtain an operating permit that reflects applicable
. requirelr;ents imposed under Sections 9 and 9.1 of the Nllinois Envfronmental i
“Protection Act, 415 ILCS 5/9 and 9.1,
where such claixhs, causes of actions and liability are based on any modification, within the
meaning of the Clean Air Act and/or the Hliﬂois Environmental Protebtion. Aét; undertaken at any
time before lodging of tﬁis Decree at any DMG System Unit. As to ilﬁnois Power Company,
such resoived cl_aims shall not be subject to the Bases for Pursuing Resolved Claims. set forthin
..jS_ecti'o.n X1, Subsection B, of thls Conseﬂt Decree.
| 1 12. - ﬁp'accérdahcé- with .Paragraf)h 171 of this Decree, in the event that 1llinois Power
.abquires an OWﬁership‘ Interest in, or 'becorhes an operator (as that term is ﬁsed and ihtérpreted.
under the 'Clean Air Act) of, any DMG System Unit, this release shall become yoid with respect
| to the Unit(s) to wlﬁch the_ (5whership Intercsf ap_plieé when and to the extent specjﬁed mn |

Paragraph 171.

XI. RESOLUTION OF PLAINTIFFS’ CIVIL CLAIMS AGAINST DMG
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A. RESOLUTION OF PLANfIFFS’ CNE CLAIMS
'113.  Claims Based on Modifications Occurring Before the Lodging ef Decree.
Entry of this Decree shall resolve all ciyil claims ef the Plaintiffs against DMG under any or all
of: .
a. Parts C or D of Subchapter I of the Clean Air Act,
‘b Section 111 of the Clean Air Act and 40 C.FR. Section 60.14,
C. | The federally approved artd enforceable Ilinois State Implementation Plan, but

only insofar as such claims were alleged in the third amended complaint-ﬁled in

the lawsuit styled Urﬁted States of America, et al. v. Illinois Power Company and

Dynegy Midwest Generation, Inc., Civil Action No. 99-833-MJR,

d. “ ;Sections 502(a). 'and' 504(a) of the Clean Air Act, but only to the extent that such ..

elaims are based on DMG’s or illinois Power’s failure te -qbtaih an operating ‘_
- permit that reflects applicable requirements imposed under Parts C or D of

~Subchapter I or Sectioﬂ 111, of the Clean Air Act,

€. Sections 9 and 9,1 of the Illinois Environmental Ptotection Act, 415 ILCS 5/9 and

| | 9.1, all applicable regulations prdniulgated thereunder, and all relevant prior
versions of such statute and regulatlons and |

f | 'Sectlon 39 5 of the Ilhn01s Environmental Protection Act, 415 ILCS 5/39.5, and
all applicable regulations promulgated thereunder,_ and'atl relevant prior y.ersien’s
of such statutes and regulations, but only to the extent that such .clai'ms are t)ased

- on Illinois Power’s faiiu;e to obtain an operating permit that reflects applit:able
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requirements imposed under Se;:tions 9 and 9.1 of the Tllinois Environméntal
Protection Act, 415 ILCS 5/9 and 9.1,
‘th_at arose from any modifications commenced at any DMG System Unit prior to the date of
lodging of this Decree, iﬁcluding but .not limited to those modiﬁcations alleged in the Complaints

filed in this civil action.

114.  Claims Based on Modifications After the Lodging of Decree.
As to DMG, entry of this Decree also shall resolve all civil claims: of the"Plaintiffs against DMG
for pollutants regulated updef Parts C or D of Subchaptef I of the Clean Air Act, and under
. regulations promuigated thereunder as of the date of lodging of this Decree, where such claims .
are based on a modiﬁc;ation completéd before December 31, 2015 and:
a. commenced at any DMG System unit after lodging of this Decree; or
b.' ~ that this Consent Decree ekpressly directs DMG to un;lenake.
The ténn “modification” as used in this Paragraph 114 shaH. have the meaning that term is given _.
' -ﬁnder the Clean Air Act and under the regulations promulgated the;eunder as of July 31; 2063.
115. Reopeners. The Resol}ltion of the Plaintiffs’ Civil Clairhs agéinst DMG, as |
provided by this Subsection A, is squ ect to fhe provisions of Subsection B of thlS Seétion.’ ‘
" B. PURSUIT OF PLAINTIFES’ CIVIL CLAIMS OTHERWISE RESOLVED

'116.  Bases for Pursuing Resolved Claims Across DMG System. - If DMG violates

System~Wide Annual Tonnage Limitations for NO, requifed pursuant to Paragraph 57, the
- System-Wide Annual Tonnage Limitations for SO, required pursuant to Paragraph 73, or
operates a Unit more than ninety days past an installation date without completing the required

installation or upgrade and commencfng operation of any emission control device required
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pursuant to Paragraphs 51, 54, 66, or 85, then the Plaintiffs may pursue any claim at ony DMG
System Unit that is otherwise resolved under Subsection A (Resolution of Plaintiﬂ_fs" Civil |
Claims), subject to (a) and (b) below. o
a. F or any claims based on modifications undertaken at an Other Unit (i.e., any Unit
of the DMG Sysfem that is not an Improved Unit for the pollutant in question),
claims may be pursued ooly where the modification(s) on Which such claim is
v-'based was commenced within the five (6)] yearé preceding the ﬁolaﬁoﬁ or failure
speciﬁeo in this Paragraph.
b. For any claims based on mo_diﬁ.catiOns undertaken at an Improveo Unit, claims
‘may be pursued only where the modification(s) on which such claim is based was
commenced (1) after 1odéing of the Consent Decree and (2) within the five years.
preceding tho violation or failure specified in this Paragraph.

117.  Additional Bases for Pursuing Resolved Claims for Modifications at an Improved

[_J_mL Sololy with respect to Improved Units, the Plaintiffs may also pursue claims arising froma

.emodi_ﬁc_ation (or collection of modiﬁcations) at an Iﬁlproved'Uhit that have otherwise been -

:r'esolvod under Subsection A (Resolution of Plaintiffs’ Civil Claims), if the modification (01;
" collection of modifications) at the Improved Unit on wh1chsuch clalms are basod (a) was

.' -comméﬁcod zi.ftor lodging of this Consent Decree, and (b) individually (or collectively) increased -

4.the'maximum-hourly emission rate of that Unit for NO, or SO, (as rooasured b'y 40CF.R. § |

60.14 (b) and (h)) by more than ten percent (10%).

118. Additional Bases. for Pursiling Resolved Claims for Modiﬁcations at an Other

Unit. a. Solely with respect to Other Units, the Plaintiffs may also pursue claims arising
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from a modification (or collectioh of modifications) at.an bther Unit that have
otherwise been resolved under Subsection A (Resolution of Plaintiffs’ Civil
Claims), if the modification (or collection.of modifications) at thé Other Unit on
-which the claim is based was commenced within the five (5) years preceding any
.of the following events:
1. a modification (or cqllec,tion of modifications) at such Other Unit
commenced after lodging of this Consent Decree increases the maximum
hourly emission rate for such Other Unit for the relevént.- pollutant (NO, or
S0O,) (as measured by 40 C.F.R. § 60.14(b) and (h)); |
2. the aggregate of all Capital Expenditures made at such Other Unit
(2) exceed $150/KW on the Unit’s Boiler Island (base;d-on the genérating
capacities identified in Paragraph 14) during the period from the date of
lodging of this Decree through December 31 , 2010, provided that Capital
Expenditures made solely for the conversion of Vermilion Umts 1 aﬁd 2 to
low sulfur coal through the earlier of entry of this Consent Decree or
September 30, 2005, shall bé excluded; or (b) exceed $125/K'W on the
Unit’s Boiler Isiand (baséd on the jgenérdﬁng capacities iden’tiﬁ::d in
-Pafagraph 14) during the period from January 1, 201 1 through December
31, 2015. (Capital Expenditures shall be measured in calendar year 2004
constant dollars, as adjusted by the McGraw-Hill Engineering ﬁews—

Record Construction Cost Index); or
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3. ©  amodification (or collection of modifications) at such Other Upit'
commenced after lodging of this Consent Decree results in an emissions
" increase of NO, and/or SO, at- such Other Unit, and such increase:
] presents, by itself, or in combination with other emissions
or soﬁrces, ““an imminent and substantial endangerment” wi_thin
the meaning of Section 303 of the Act, 42 U.S.C.. §7603;
(i) | causes or éontributés to violaﬁon of a NAAQS in any Air
-Qﬁa]ity Contrél Area that is in attainment with that NAAQS;
(ii1))  causes or c(')ntn'butes to violation of a PSD increment; or
) c;eluses or contributes to any adverse fmpact onany -
fonnally—rec;)gxlized air quality and related values in any Cléss I
area. |
4. The introduction of any new or changed NAAQS sﬁall not,
standing alone, provide the showing needed under Paragraﬁh 1 1_3,
Subparégraphs (3)(i1) or (3)(iii), to pursue any'claim for a modification at
an -Otlller' Unit resqlved under Subsection B of this Section.

- ;.Sblély w1th respect to Other 'Utﬁts a;t the plants listed beloﬁr, the Plaintiffsl may -
- also pursue claims arising from a modification (or collection of modifications) at
| such Other Umt commenced »aﬁer lodging of this Consent Decree if such
| ;ﬁo’diﬁcation (or collection of modiﬁcatior_:s) results in an émissions incfeasg of -

NO, and/or SO, at such Other Unit, and such increase causes the emissions at the




Plant at issue to exceed :the Plant-Wide Annual Torinage Emission Levels listed

~ below:
Unit ' | SO, TonsLimit |  NO, TonsLimit
Hennepin 4 9,050 | 2,650
Vermillion | 17,370 (in 2005) | 3360
- | 5,650 (in 2006 and
~ thereafter) , _
Wood River - 13,700 - ; 3,100

X0 PERIODIC REPORTING

119. Within one hundred elghty (180) days after each date estabhshed by this Consent
‘Decree for DMG to achieve, and maintain a certaln PM Em1ss1on Rate at any DMG System Unit,
| DMG shall conduct a performance test for PM that demonstrates comphance with the Emlsszon

' Rate required by this Consent Decree. Within foﬁY—ﬁve-'(45) days of each such performance test,
' 'DMG shall submit the resu.ﬁs of the performance test to EPA, the Stete of Illinois, .and the
Citizen Plaintiffs at the addresses specified in Section XIX (Notices) ef this Consent Decree.

120.  Begimning thirty (30) days after the end of the second full_icalex'ldar quaﬁer
‘ .-v:fellew'ihg the entry of thls Consent DeCree; and 'cdntinumg en; a semj—'énnual‘basis until
' DecerﬁBer ‘3:1, 20 15, and in ad‘ditioﬁ ‘-to:a-.n‘y other express lx'je'.p'onir‘lg: tequirement in thxs Consent

' Decree, DMG shall submit to EPA, the Stafe of Illinois, and the Citizen Plaintiffs a progress

_report. | |
121. The progress rep'ert shall contain the foilowing‘ infol_'métion: '
| a. all information necessary to determine ..'compliance with the requirements

of the following Paragraphs of this Consent Decree: Paragraphs 51, 52, 53, 54,
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122.

and 57 concerning NO, emissions; Paragraphs 66, 70, 71, 72 and 73 concerning
SO, emissions; Paragraphs 83, 84, 85, 86, 88 aif applice.ble),*89, 91, 93, and 94

concerning PM emissions; -

b documentation of any Capital Expenditures made, dunng the period

| covered by the progress report, solely for the conversion of Vermilion Units 1 and

2 to low sulfur coal, but excluded from the aggregate of Capitai Expenditures

pursuant to Paragraph 118(a)(2);

C. all information relating to emission allowances and credits that DMG

claims to have generated in accordance with Paragraph 61 through compliance |

beyond the requirements of this Consent Decree; and

d all information indicating-that the installation and commencement of

Ao_peration for a pollution co'ntrol device may be delayed, including the nature and
caiise of the delay, a.nd any steps taken by DMG to mltlgate such delay.

In any penodlc progress report submltted pursuant to this Section, DMG' may

incorporate by reference information previously submitted under its Title V permitting

requirements, provxded that DMG. attaches the Title V perrmt report or the relevant portion

thereof and prowdes a speclﬁc reference to the provrsmns of the Title V permit report that are

responswe to the information required in the periodic progress report

123.

In addition to the progress reports required pursuant to this Section, DMG shall

. 'pr.ovitle a written'report'to EPA, the State of Illinois, and the Citizen Plaintiffs of any violation of -

-

the requirements of this- Consent Decree within fifteen ( 15) calendar days of when DMG knew or

. shou]d have known of any such violation. In th1s report, DMG shall explain the cause or causes
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of the violation and all measures taken or to be taken by DMG to prevent such violations in the
future. | |

124.  Each DMG report shall be si gﬁed by DMG’e Vice President of Environmental
Services or his or her equivalent or designee of at least the rank of Vice President, and shall
contain the following certification:

This information was prepared either by me or under my direction or supervision
in accordance with a system designed to assure that qualified personnel properly
gather and evaluate the information submiitted. Based on my evaluation, or the
direction and my inquiry of the person(s). who manage the system, or the per_son(s)
directly responsible for gathering the information, I hereby certify under penalty of
law that, to the best of my knowledge and belief,, this information is true, accurate,
and complete. I understand that there are significant penalties for subnnttmg

false, inaccurate, or incomplete information to the United States.

125. Ifany SO, Allowancés are surrendered to any third party pursuant to this Consent
Decree, the third partY’s certification pursuant to Paragraph 79 shall be eiglled by a managing
officer of the third party and shall contain the folloWing language:

I certify under penalty of law that, . [name of third party]
will not sell, trade, or otherwise exchange any of the allowances and will not use
any of the allowances to meet any obligation imposed by any environmental law.

T understand that there are significant penalties for submitting false, inaccurate, or
mcomplete mformatlon to the United States. :

Xl]l REVIEW AND APPROVAL OF SUBMITTALS

126. DMG shall subrmt each plan, report, or other subm1ss1on requu'ed by thlsr Deeree
to fhe Pl'aintlff(s) specified whenever such a document is required to be submitted for review or
approval pursua.nt to this Consent Decree. The Plamtlff(s) to-whom the report is submltted, as -
requlred may approve the submittal or dechne to approve it and provxde wntten comments :
explaming the bases for declining such approyal. Such- Plaintiff(s) will endeavor to coo;dinate
their comments into one document when explaining their bases‘for_ declining such approval.
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Within sixty (60) days of receiving written comments from any of the Plaihtiffs,_ DMG shall |
either: (a) revise the submittal consistent with the written comments and provide the revised
'submiﬁal to the Pléintiffs; or (b) submit the matter for dispute resolution; includi_ng the period of
informal negotiations, unc‘ier Section XVI (Dispute Resolution) of tilis Consent Decree.

127. Upon receipt of EPA’s final approval of the submi&al, or upon compleﬁqn of the
submittal pursuant to dispute resolution, DMG shall implement the ;pprqved-subﬁﬁﬁal in
| accordance with the schedule specified therein or anqther EPA-approved schedule.

XIV. STIPULATED PENALTIES

128.  For any failure by DMG to compfy with the terms of this Consent Decree, and
subject to the provisions of Sections XV (Force Majeure) and XVI (Dispute Resolution), DMG
: sha]l'pay, within thirty (30) days after receipt of written demand to DMG by the United States, .

the following stipulated penalties to the United States:

| Consent Decree Violation : o Stipulated Penalty

{ a. Failure to pay the civil penalty as specified in Sgction IX $i0,000 per day
1 (Civil Penalty) of this Consent Decree

| b. Failure to comply with any applicable 30-Day Rolling ,
| Average Emission Rate for NO, or SO, or Emission Rate | $2,500 per day per violation
| for PM, where the violation is less than 5% in excess of the | »
'+ { limits set forth in this Consent Decree - '

| . Failure to comply with any applicable 30-Day Rolling :
| Average Emission Rate for NO, or SO, or EmissionRate | $5,000 per day per violation

| for PM, where the violation is equal to or greater than 5% '

f '.-but'le_ss than 10% in excess of the limits set forth in this

| Consent Decree '

-d. Failure to comply with any applicable 30-Ddy Rolling =~ N
| Average Emission Rate for NO, or SO, or Emission Rate | $10,000 per day per violation
| for PM, where the violation is equal to or greater than 10% ' S
1 in excess of the limits set forth in this Consent Decree
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| e. Failure to comply with the System-Wide Annual

| Tonnage Limits for SO,, where the violation is less than
1 100 tons in excess of the limits set forth i in this Consent
Decree

$60,000 per calendar year, plus
the surrender, pursuant to the
procedures set forthin
Paragraphs 79 and 80 of this
Consent Decree, of SO,

- Allowances i1 an amount equal |

to two times the number of tons
by which the limitation was

| exceeded

1 £. Failure to comply with the System-Wide Annual

{ Tenmage Limits for SO,, where the violation is equal to or

. | greater than 100 tons in excess of the limits set forth in this
1 Consent Decree -

K 120,000 per calendar year,
{ plus the surrender, pursuant to
| the procedures set forth in

Paragraphs 79 and 80 of this

| Consent Decree, of SO, '
'Allowances in an amount equal |

to two times the number of tons |

| by which the limitation was

exceeded

| g. Failure to comply with the System-Wide Annual

| Tonnage Limits for NO,, where the violation is less than
| 100 tons in excess of the limits set forth in this Consent
- 1 Decree

B $60,000 per calendar year, plus

the surrender of NO,

| Allowances in an amount equal’ |

to two times the number of tons |

“by which the limitation was
exceeded

1 h. Failure to comply with the System-Wide Annual

| Tonnage Limits for NO,, where the violation is equal to or
{ greater than 100 tons in excess of the limits set forth in this
| Consent Decree

$120,000 per calendar year,
plus the surrender of NO,
Allowances in an amount equal _

| to two times the number of tons |

by which the limitation was

| . _.exceeded

" 1. Operation of a Unit required under this Consent Decree

ltobe equipped with any NO,, SO,, or PM control device

" without the operation of such device, as required under this

- .1 Consent Decree

1$10,000 per day per violation = |
| during the first 30 days,

$27,500 per day per v1olatlon
thereafter

| 3. Failure to install or operate CEMS as reqmred in this
: Conscnt Decree

151 ,000 per day per violation

| k. Failure to conduct performance tests of PM emissions,
] as required in this-Consent Decree

| $1,000 per day per violation

$1,000 per day per violationv

1 1. Failure fo apply for any permit required by Section XVIL
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| m. Failure to timely submit, modify, or implement, as
{ approved, the reports, plans, studies, analyses, protocols, or
1 other submittals required by this Consent Decree

| $750 per day per violation =
| during the first ten days, $1,000 |

per day per violation thereafter

n. Using, selling or transferring NO, Allowances except as
| permitted by Paragraphs 60 and 61 '

| the surrender of NO,
| Allowances in an amount equal

to four times the number of
NO, Allowances used, sold, or

| transferred in violation of this

Consent Decree

o. Failure to surrender SO, Allowances as required by
{ Paragraph 75 '

(a) $27,500 per day plus (b)

1 $1,000 per SO, Allowance not
| surrendered

- p. Failure to demonstrate the third-party surrender of an
1 8O, Allowance in accordance with Paragraph 79 and 80

1 $2,500 per day per violation

-+ 1 q. Failure to undertake and complete any of the

| Environmental Mitigation Projects in compliance with
{ Section VHI (Environmental Mitigation Projects) of this
- { Consent Decree

1 $1,000 per day per violation

during the first 30 days, $5,000

| per day per violation thereafter

| r. Any other violatidn_ of this Consent Decree

129.

$1,000 per day per violation

Violation of an Emission Rate that is based on a 30-Day Rbllin'g Averageisa

violation on every day on which the average is based. Where a violation of a 30-Day Rolling

Average Emission Rate (for the same Npollutant and from the same source) recurs within peﬁods

“of less than thirty (30) days, DMG shall not pay a daily stipulated penaity for aﬂy day of the

: reburréncé for thch a stipulated penalty has already been paid.

- 130. In any case in which the péymént ofa stibuiated penalty'in(:ludés the sﬁlrender' of

SO, Allowances, the provisions of Paragraph 76 shall not apply. -

- 131.. All stipulated penalties shall bégin to accrue on the day after the performanceis -

 due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until

performance is satisfactorily completed or until the violation céas_es, whichever is applicable.
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Nothing in this Censent Decree shall prevent the simultaneous eccrua} of separate stipulated
penalties for separate violations of this Consent Decree.
132. DMG shall pay all stipulated penalties to the United States within thirty (30) days
~ of receipt of written -demand to DMG ﬁ'om’the United Stetes, and shall continue to make such
.‘;payments every thirty (30) days thereafter until the violation(s) no longer continues, unless DMG
elects within 20 days of receipt of written demand to DMG ﬁom the United States to dispute the
accrual of stipulated penalties in aecordance with the provisioﬂs in Section XVI (Dispute
' Resolution) of this Consent -Decree. 7 -
' i33. | Stipulated penalties shall continue to accrue as provided in accordance with .‘
fPﬁagaph 128 during any dispute, with interest on accrued stipulated penalties payable and -
-'{calcula_ted at the rate established by the Secretary of the Tfeasﬁry, pursuant to 28 U.S.C. § 1961,
but need not be paid until the following: .
| a If the dispute ie resolved by agreement, or by a decision of ‘Plaintiffs pursuant to
'Secﬁon-XV I (Dispute Res’olution)-.of this Consent Decree that is not appealed to '
| fhe Court, aecrﬁed stipulated penalties agreed or determined to be oWing, together
-with accrued interest, shall be paid within thirty (30) daye of the effective date of
" the agreement or-of the receipt of Plaintiffs’ deeieion; |
.. b.  Ifthedisputeis appeal.ed. to the Court and Pla1nt1ffs erevail in wilol.e orin part, |
DMG ehall, vﬁthin sixty (6_6) days of receipt of the Court’s decision or order, pay -
| -all accrued stipulated penzilties determined 'by"the Court to be owing, together withv
interest acerued on such peqalﬁes determined by the Court to be owing, exeep't as

. provided in Subparagraph c, below;
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c. If the Court’s deci,sioﬁ is appealed by any Party, DMG shall, w1thm fifteen (15). :
days of receipt of the final appellate court decision, pay all accrued stipulated
penalties determined to be owing, together with interest accrued on such
stipulated benalties defermined to be owing by the appellate court.

Notwithstanding any other provision of this Consent Deéree, the accrued stipulated penalties
agreed by the Plaintiffs and DMG, or determined by the Plaintiffs through Dispute Resolution, to
" be owing may be less than thé stipulated penalty amounts set forth in Paragraph 128.

134.  All stipulated penalﬁes shall be paid in the manner vsct forth in Secﬁon IX (Civil -
.. -léenalty) of this Consent Decree.

135. Should DMG fail to pay stipulated penalties in compliance with the terms of this
_ .»:Cénsént Decreg, the Uﬁifed States shall be entitled to collect interest on such pen;';llties, as |
provided forin 28 U.S.C. § 1961. |

136.  The stipulated penalfiés providéd for in this Consent Decree shall be in addition to

| any other rights, r_emedies, or sanctions available to the United States b;_' reason of DMG’S failure
_ to comply with any requirement of this Consent Decree or applicable law, except ‘that for any

violation of the Act for which this Consent Decree provides for éayment ofa sﬁpulatéd penalty,

' DMG shall be -aliqwed a credit for »Stibulated pe@ﬁ%- paid agaiﬁst-aﬂy statutory pe'naltiés also

imposed for such violation.
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XV. FORCE MAJEURE
137.  For purposes of this Consent Decree, a “Force Majeure Event” shall mean an

event that has been or will be caused by circumstances beyond the control of DMG, its
contractors, or any entity controlled by DMG that delays compliance with any provision of this
Consent Decreel,vor otherwise causes a violation of any provision of this Consent Decree despite
bMG’s best efforts to fulfill the ob]igaﬁon. “Besf efforts to fulfill .thelobligation” include using |
best efforts to anticipate any potential Force Majeure Event and tovadd.ress' the effects of any such
~event (a) as it is occurring and (b) after it has occurred, such that the delay or viélétion is

minimized to the greatest extent possible.

138. Notice of Forcg Majeure Events. If any'évent occurs or has occurred that may
delay comp]i-aﬁce with or otherwise cause a violation of any obligation under thls Consent
_ Decree, as to which DMG iﬁtands to assert a claim ;>f Force Majeure, DMG shéll notify the
Plaintiffs in writing as soon as prabticable, but in no event later than foﬁrtéen ( 1‘4) business days’
fﬁllowing the date DMG first knew, or -by the exercise of dué diligence should have -k'n'own, that
the event caused or may cause such delay'or vio_lation. In this notice, DMG shall referehce'this
‘ Paragraph of this Consent Decree and describe the ant_iéipé.ted length of time that the delay or
.;;iolation may pgrsist, the causc or causes of the ael_a& or Vio‘lation,. all measures taken or to be
taken be DMG to prevent or minimize th_é delay or vioi.ation, thé scheduIeIBy ‘which DMG
proposes to implement fhose mézasures, and DMG’s rati01’1a1e for attributing a delay or violation
- toa Force Majeure Event. DMGlShall ado_bt all reasénal;le measures {0 avbid or minimize such-
| delays or violations. DMG shall be deemed to know of any -circumstance which DMG, its

contractors, or any entity controlled by DMG knew or should have known.
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139. Failure to Give Notice. If DMG fails to comply with the notice requirements of

this Section, EPA (after consultation with the State of Tllinois and the Citizen Plaintiffs) may
void DMG?s claim for Force Majeure as to the specific event for which DMG has failed to
comply with such notice requirement. . |
140. ~ Plaintiffs’ Response. EPA shall notify DMG in writing regarding DMG’s claim
of Force Majeure within twenty (20) business days of receipt of the notice provided under
Paragraph 13 8 If EPA (after consultation with the State of Illinois and the Citizen Plaintiffs)
: agrees that a delay in performance has been or will be caused by a Force Majeure Event, EPA
and DMG shall stipulate to an extension of deadline(s) for performance of the affected
-compliance requirement(s) by a period equal'to the delay actually caused by the event. In such
-circumstances, an appropriate modification shall be rnade‘purs'uant to SAection' XX |
{(Modification) of this Consent Decree. |
| 141. : Disagreement. If EPA (after consultation with the State of Tllinois and the Citizen
VPlaintiff_s) does not accept bMG’s claim of Force' Maj eure, or if EPA and DMG cannot agree on
the length of the delay actually caused by the Force Majeure Event, the matter shall be resolved
accordance with Section XVI (Dlspute Resolutron) of this Consént Decree

142. Burden of Proof. In any dlspute regardmg Force Majeure DMG shall bear the

/o
burden of provmg that any delay in performance or any other violation of any requrrement of this -

Consent Decree was caused by or will be caused by aForce Majeure Event. . DMG shall also bear }
the burden of provmg that DMG gave the notice required by this Section and the burden of

. proving the antrc1pated duration and extent-of any delay(s) attnbutable to a Force Majeure Event.
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An extension of one compliance date based on a particular event may, but will not necessari]y,
result in an extension of a subsequent compliance date.

143.  Events Excluded. Unanticipated or increased costs or expenses associated with

the performance of DMG's obligations under this Consent Decree shall not constitute a Force

Maj eure Event.

144, .Potential Force Majeure Events. | ;I‘he Parties agree that, depending upon the
circurnstances related to an evepi and DMG’s response to such circumstances, t}ie kmds of events
A listed below are among those that could qualify as Force Majeure Events within the meaning of
this Section: construction, labor, or equipment delays; Malfunction of a Unit or emission contrél

device; acts of God; acts of war or terrorism; and orders by a government official, government

. agency, other regulatory authority, or a regional transmission organizétion, acting under and

authorized by applicable law, that directs DMG to supply electricity in response to a system—wideA
‘ (’state;—Wide or regional) emergéncy. Depending upon the circumstances énd DMG’s response to
such circumstances, failure of a permitting authority to issu'e a necessary pérmit in a timely -
fashion Iﬂay constitute a Force Majeure Event whefe the failure of the i)ermitting authority tb act
isbeyond the cc;ntrol of DMG and DMG has taken all steps évailable to 1t to obtain the necessary
: permit, including, b’ut.not' limited to: submitting a éompleie permit ap;');lication;zrequ.nding to
requests for addition-al in_férmation by the ﬁermitting authority iﬁ_ a timely fashi§n; and accepting - |
lawful permit terms and c.on_ditionls after expeditiously exhauéting any legal rights to épp_eal terms
and conditions imposed by the _bermi_tting anthority. o
145.  As part of the resolution of any matter submitted to this Court under Section XVI

(Dispute Resolution) of this Consent Decree regarding a claim of Force Majeure, the Plaintiffs

55



and DMGby agreemént, or this -Court by order, may in appropriate circumsténces extend or
modify the schedule for compietion of work under this Consent Decree to account for the deiay.
in the work that occurred as a result of any delay agreed to by the United States and the States ér
aj:)proVed by the Court. DMG shall be liable.for stipulated pena‘ltiés for its failure thereafter to
complete the work in accordance with the extended or mq&iﬁed schedule (provided that‘DMG
shall not be precluded from making a further ‘claim of Force Majeure with regard to meeﬁng'any
" such extended or modified schedule). | |

X V1. DISPUTE RESOLUTION

146. The dispilte resolution procedure provided by this Section shall be available to
résolvé all disputes arising under this Consent Decree, provided that the Party im.roking such
procedure has first made a good faith attempt to resolve the 'mattér with tile other Party.

147. The disput_e resolution procedure required herein shall be invoked by one Party
;:gl"v;lix'g written notice to the other Party advising of a dispute pursuant to this _Sectipn. The notice -
shall describe the nature of the dispute and shall state the noticing Party’s position with regard to
such dispute.  The Party receiving such a hdtice shall acknowledge receipt of the noﬁcé, and the
I’ai'ties in dispute shall expeditiously schédule a meeting to discuss 'thé dispute informally not
Tatér than ‘four'tit'aeri. (14) days following receipt (;f such noﬁcé. |

| 148. - Dispﬁtgs submitted to disput_e ~resolutioh under thls Sccfion shall, in fhe first .
; in.stanc-e, be the subyj E_cct‘of inforrﬁal negotiations among the dispuﬁng Parties. Such period of
infdrmal negotiations.shall not ~exteﬁd beyond thlrty (€11)] calendzﬁ déys from the date of the first
, meetmg among the dlsputmg Parties’ representatives un]ess they agree in wntlng to shorten or

extend this period. During the informal negotlatlons period, the dlsputmg Parties may also
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submit their diépute to a mutually aéreed upon altemative dispute resolution (ADR) form if the
Parties agreé that the ADR .ac'tivities can be completéd within the 30-day informal negbtiatio_ns :
. period (or such '16nger period as the Parties niay agree to in writing). "

149. Ifthe disputing Parties are unable to reach agreement during the informal
hegotiation period, .the Plaintiffs shall provide DMG with a written summary of their position
L regarding the disi)ute. The written position provided by Plaintiffs shéll be considered binding

unless, within forty-ﬁve (45) calendar days thereaﬁer,lDMG seeks judicial resolution of the |
| ~ dispute by filing a petition with this Couﬁ. The Plaintiffs may respond to the petition within
forty-ﬁve (45) calendar days of filing. In their initial ﬁhngs with the Court under this Paragraph,
the disputing Parties shall state their respectlve pos1t10ns as to the apphcable standard of law for
resolving the particular dispute. |
150. The time periods set out in this Section may be shortened or Iengthened upon
motion ;o the Court of one of the Parties to the dispute, explainmg the pa'rty"s 5asis for seeking
| sﬁc‘h a scheduling modification. |
151.  This Court shall not drgw any inferences nor éstab_lish any presumptions adverse :
1o any disputing Party as a result of invo“catiog; of this Section or the disputing farﬁés’ ‘inabi'lity to
réach agreement, ; | |
152.° As part of thé resolution of any dispufe under this Séct_ion,’ in approﬁriate
circl;mnstances:'the disputing Parties may -é_gree, or this Court may order, an extension or
modification of the schedule for the»compleﬁon of the activiﬁe_é required under this Consent :
De.crée to account for the'delay that occurred as a result of dispute resolﬁtion. _ DMG shall be

liable for stipulated penalties for its failure thereafter to complete the work in accordance with
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~ the extended or modified schedule, provided that. DMG shall not be precluded from assérting that
~a Force Majeure Event has caused or may cause a d¢lay4in complying with the extended.or
A‘II;IOdiﬁed schedule.

153. The C():un.shall decide all disputes pursuant to applicable -priﬁciples of law for
resolving such disputes. In their initial ﬁlihgs with the Court ﬁndcr Paragraph 149, the disputing
Parties shall state their respective positions as to the applicable sta;1dard of law for resolving the
particular dispﬁte. |

XVIL. PERMITS

154.  Unless expressly stated otherwiée in t}ﬁs Consexﬁ Decree, in any instance where

“ otherwise applicable law or this Consent Decree requires DMG to secure a permit to authorize
construction or operafion of any device contempl-atéd herein, including all preconstruction,

| .constrﬁction, and oﬁerating permits requi;éd under state law, DMG shall make such application
in a timely 1ﬁanner, EPA énd fhe State of Illinois shé,ll usé their best efforts to review
:éxpeditiously all permit applications submitfed By DMG to meet the requirements ofthis
| Consent Decree. | |

155.' thwithstandiﬂg the previous faragfaph, n&th_ing in this Consent Decree shall be N '
- construed to require DMG t0 apply for or obtain a PSD or Nonattainment NSR permit f0.1" |
physical changes in, or ;:hangés-ip the méth_od of 6peration of, any DMG System Uhit that-Would o
give rise to claims resolved by Seétion X1. A. (Resolution of Plaintiffs’ Civil Claims) of this
~ Consent Decree.
156.  When permits are required as described in Parégraph 154, DMG shall complete

* and submit applications for such permits to the appropriate authorities to.-allow time for all
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legally required pro.cessing and review of the permit request, including requests for additioﬁal
information by the permitting authén'ties. Any failure b& DMG to submit a timely bermit
application for any Unit in the DMG. System shall b.ar any use by DMG of Section XV (Force
‘Majeure) of this Consent Decree, where a Force Majeure plaim is based on permitting delays.
157. Notwithstanding the refereﬁce to Title V. permits in this Consent Decree, the
enforcement of such permits shall be in accordance with their own terms and the Apt. The Title
*'V permits shall not be enforceabie— under this Consent Decree, although any term or limit
established by .or under this Consent Decree shall be enforéeabie. under this Consent Dgcree.
regardless of whether such term has or will i)ecome part of a Title V permif, subject to the terms
bf Section XXVII (Conditional 'I_‘ermiﬁation of Enforcement Under Decree) of this Consent
' a‘l.)ecrce. |
158. Wlthm one hundred eighty (180) days after entry of this Consent Decree, DMG
shall amend any appl‘icablg Title V permit:application, or apply for amendments of its Title V
'permiis, to include a schedule for all Uniﬂépéciﬁc- performance, operational, maintenance, and .
| contrél technology requifements qstablished by this Consent Decree including, but not limited to,
required emission rates and the féq'uireme'nt in P_aragrabh 75 ;pgrta.ining to the surrender of SO,
Allowanceé. ' |
159. Witin'h one (1) year from the commence‘meﬁt of operé.tioﬂ of éach pollution
'. g:bntrol- device to be installed, upgraded, or opefated under this Coﬁsent Decree, DMG shall apply
to amend its Title V permit for the generating plant wilere such device is installed to reflectall
néw requifement_s applicable to that plant, iﬂcludfng, but not lhﬁited to, any applicable 30-Day

Rolling Average Emission Rate.
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16‘0.' Pﬁor to Janmary 1, 201.5, DMG shall either: (a) apply to amend the Title V permit
for each plant in the DMG System tn include a provision, which shall be identical for each Title
V permiit, that contains the allowance surrender requixemants and the Systernf-Wide Annual
Tonnage Limitations set forth in this Consent Decree; or (b) apply for amendments to fhe Il-linoisA
State hnp]éﬁentaﬁon Plan to include sucn requirements and ﬁmitations therein.

161. DMG shall 'prnvide the Plaintiffs with a copy of each application to amend its
. TitleV penmt fol_r a plant within the DMG System, as wéll as a copy of any permit nroposen asa
' ;esult of such application, to allow for timely participation m any.pubh'c comment opportunity.

162. IfDMG sells.or transfers to an entity unrelated to DMG (“Third Party furchaser’ )
part vor all of its Ownership Interest in a Unit in the DMG System, DMG shall comply with the |
requircments of Sec‘t-ibn XX (Sales or Tranaferé of -Ownérsh;ip Interests) with r_egard to that Umt
prior tn any such sale or transfer unless, following any-such sale or transfer, DMG remains the
holder of the Title V permit for such facility. |

| XV IH INfORMATION COLLECTION A.ND RETENTION
163. Any authorlzed representatlve of the United States or the State of Illinois,
' maludlng their attorneys contractors, and consultants ‘upon. presentatlon of credentials, shall

s .'-have a nght of entry upon the premlses of any facﬂlty in the DMG System at any reasonable tlmc A

for the purpose of:
a. monitoring the progrcés of activities required under this Consent Decree;
b verifying any data or information submitted to the United States in accordance

with the terms of this Consent Decree;
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c. obtaining samples and, :u'pon request, splits of any samples taken by DMG or its
representatives, contracfors, or consultants; and
d. assessing DMG’s compliance with this Consent Décfee.

' 164. DMG shall retain, and instruct its contrac;ors and agénts to preserve, all non-
identical copies of all records and documents (including records and documents in electronic
foﬁn) now in its or its contractors’ or agents’ possession or control, and that directly relate to

- DMG’s performance of its obligations under this Consent Decree fbr tilG following periods: (a)
until December 31, 2020 for records éoncerm'ng physiéal'or opcratiénal changes undertaken in
accordance with Paragraph 1 14; and (b) until December 31, 2017 for all other records; This
| record retention réquiremf;nt shall apply regardless of any cofporate document retention policy to
the coﬁﬁary.
165. All information and documents submiﬁed By DMG pursuant to this Consent
Decree shall be subject to any requests under appﬁcable law providing public disclosure of
documents unless (a) the information and docmhénts are subject to legal privileges or protection
or {b) DMG claims and Substantiatés in accofdance with 40 C.F.R. Part 2 that the information
_ and documént-s coﬁtain confidential blllsinessninfonnation.v |
166. 'NothinQ in this Consent Decree shallhmlt the authority of the EPA of the State'of
Tiinois to conduct tests and inspections at DMG ’s faciliﬁés u‘nider Section 114 olf the Act, 42

U.S.C. § 7414, or any other applicable federal or state laws, regulations or permits.
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XIX. NOTICES
167. Unless otherwise provided herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and

addressed as follows:

* As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '

P.0. Box 7611, Ben Franklin Station -
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06837

and

Director, Air Enforcement Division _
‘Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A] '

1200 Pennsylvania Avenue, N.W.

‘Washington, DC 20460 -

and

‘Regional Administrator
U.S. EPA-Region 5~
77 W. Jackson St.
‘Chicago, IL 60604

~and

George Czerniak, Chief, AECAB
U.S. EPA- Region 5 ,
77 W. Jackson St. - AE-17J
Chicago, IL. 60604.

: As to the State of Hlinois:

" Bureau Chief
Bureau of Air
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-Illinois Environmental Protection Agency
1021 North Grand Avenue East, P.O. Box 19276
Springfield, Tlinois 62794-9276 '

and

Bureau Chief

Environmental Bureau

Tllinois Attorney Geferal's Office
500 South Second Street

. ‘Springfield, Illinois 62706

As to the Citizen Plaintiffs:

Executive Director
Environmental Law and Policy Center of the Midwest
35 East Wacker Dr. Suite 1300

‘Chicago, Hlinois 60601-2110

 Asto DMG:

Vice President, Environmental Health & Safety
Dynegy Midwest Generation, Inc.

2828 North Monroe Street

Decatur, Illinois 62526

" and

 Executive Vice President and General Counsel
~ Dynegy Inc. ' o

1000 Louisiana Street, Suite 5800

Houston, Texas 77002

As- to Tllinois Power -Compﬁmy: '

Senior Vice President, General Counsel, and Secretary
Illinois Power Company

One Ameren Plaza _

1901 Chouteau Avenue

" St. Louis, Missouri 63166
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168.  All notifications, communications or submissions made pursuant to tlﬁs Section
shall be sent either by: (é) overni gﬁt mail or overnight delivery service, or (b) certified-or-
~regist_ered mail, return receipt feque§ted. | All ndtiﬁcations, communications and transrﬁissions (a):
sent by overnight, certified or registered mail shall be deemed submitted on the date they are
postmarked, or (b) sent by overnight delivery service shall' be deemed submitted on the date they
bare delivered to the delivery service.

169. Any P'arty may change either the nptice recipient or thé address for 'pro.Viding
notices to it by serving all other Parties with a notice setting férth such new notice recipient or
address.

XX.SALES OR TRAN SFERS OF OWNERSHIP ]NTERESTé

' .17 0. If DMG proposes to ééll or tmsf&_ an Ownership Interest to an entity ﬁnrelatéd to
| DMG (“Third Party Purchaser™), it shall advise tﬁe Third Party Purchaser in writing of the :
existence of this Co_nsept Decr\ee priof to such sale or tr’ansfér’, and shéll send a coi)y of such
_ writtén notification to the Plaintiffs puréuant fo Section XIX (Notices) of this Consent Decree at
Jeast sixty (66) days before such ;#oppsed sale or transfer. . ' |
171.. No sale.ér transfer of an Ownership Intcrést shall take .pléqc before the Third Party -
| ‘Purchaser and EPA héve ._executé(i, and =ti1e Court has approved, a inodiﬁéaﬁon"pprsuaﬁt to |
Section XXIII (M_bdiﬁ_catipn) of this Consent Decree making the Third Party Purchéser a party to
- this -Cons_ent'.Decreg and jointly and sevérany liable with DMG for all the requirements of this
Decree that may be applicaléle to fhe tréméferred or-pﬁ;;chaséd OWnership Interests. - Shpl;ld_
‘.Illinois Powér (or any successor ﬂ1ereot) become a mrd Party Purchaser or an operator (as the

" ‘term “operator’’ is used and interpreted under the Clean Air Act) of any DMG System Unit, then
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| _ the provisions in Sectron X of thls Consent Decree¢ (Release and Covenant Not to Sue for Illinois

Power Company) that apply to Ilhnors Power shall no longer apply as to the DMG System -
Unit(s) associated with the transfer, and instead, the Resolution of Plaintiffs’ Civil Claims

| provisions in Section XI that aj)ply to DMG shall apply to Illinois Power with respect to such
transferred Unrt(s), and such changes shall be reflected in the modification to the Decree
reflecting the sale or tra.nsfervof an Ownership Interest contemplated by this Paragraph.

172. This Consent Decree shall not be construed to impede the transfer of any
‘Ownership Interests between DMG .and any Third Party Purchaser so long as the requirements of
this Consent“Deeree are met. This Consent Decree shall not be construed to prohiloit a
contractual allocation — as between DMG and any Third Party Purchaser of Ownership Interests —
of the burdens of compliance with this Decree, provided that both,DMG and such ’-I’-trird Party -
Purchaser shall remain jointly and ‘se.verally liable to EPA for the obligations of the Decree
applicable to .the transferred or pltrchased Ownership Interests.

173. - IfEPA agroes, BPA, DMG, and the Third Party Purchaser that has become a party
to this Consent Decree pursuant to Paragrapn 171, may execute a modification that relieves
DMG of its habrhty under this Consent Decree for, and makes the Third Party Purchaser hable
for all obligations and hablhtres apphcable to the purchased or transferred Ownershlp Interests _
Notwlthstandmg the foregoing, however, DMG may not assign, and may not be released from,
any Obligation under this Consent Decree that 1s not specific to the pnrchase'd or transferred
‘ Ownershrp Interests, mcludmg the oblrgatlons set forth in Sections VIII (Envrronmental

R Mltlgatlon Projects) and IX (Civil Penalty) DMG may propose and the EPA may agree to

i restnctthe scope of the joint and several ha_blhty of any purchaser or transferee for any
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(’)bligations.of this Consent ]jecree‘ that are not specific to the transfen.'ed- or purchased Ownership
Interests, to the extent such obligaﬁons may be adequately separated 1n an ent:orceab_le manner. |

174 . .Paragraphs 170 and 171 of this Consent Decree do not app'iy if an Ownership
Interest is sold or tréinéf;:rred solely as collateral security in order to consummate a financing
arrangement (not including a sale-leaseback), so long as DMG: a) remains the éperator (as that
term is used and interbreted under the Clean Air Act) of the subject DMG System Unit(s); b)
remains subject to and liablé for all obligations and liabilities of this Consent Déc‘re_e; andc) .
supplies Plaintiffs with the following ceﬂiﬁcaﬁon within 30 days of the sale of transfer:

“Certification of Change in Ownership Interest Solely for Purpose of Consummating
Financing, We, the Chief Executive Officer and General Counsel of Dynegy Midwest
Generation, hereby jointly certify under Title 18 U.S.C. Section 1001, on our own behalf
and on behalf of Dynegy Midwest Generation (“DMG”), that any change in DMG’s

" Ownership Interest in any Unit that is caused by the sale or transfer as collateral security -
of such Ownership Interest in such Unit(s) pursuant to the financing agreement
consummated on [insert apphcable date] between DMG and [insert applicable entity]:.a)

- is made solely for the purpose of providing collateral security in order to consummate a

“financing arrangement; b) does not impair DMG’s ability, legally or otherwise, to comply
timely with all terms and provisions of the Consent Decree entered in United States of
America, et al. v. lllinois Power Company and Dynegy Midwest Generation, Inc., Civil
Action No. 99-833-MJR; c) does not affect DMG’s operational control-of any Unit
covered by that Consent Decree in a manner that is inconsistent with DMG’s performance
“of its obligations under the Consent Decree; and d) in no way a.ffects the status of DMG’
obligations or liabilities under that Consent Decree.” ,

XXI. EFFECTIVE DATE

' 175. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.
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. XXII RETENTION OF JURISDICTION

176.  The Court shall retain jurisdiction of this case éﬁer entry of this Consent Decree
to enforce complié.nce with the terms and conditions of this Consent Decree and to take any
.acﬁon necessary or,appropriate for its iﬁterpretation, construction, execution, modification, or
adjudicatidn of disputes.- _Duﬁng the term of this Consent Decree, any Party to this Consent
Deérée may apply to the Court for any relief necessary to construe or effectuate this 'Consent :
Decree. |

XXIIL MODIFICATION

177. 'fhe terms of tﬁis Consent Decree may be m;)diﬁed only byé. subsequeht wﬁtten

agfeemént signed by the Plaintiffs and‘DMG. Where the modification constitutes a material

chahge to any term of this Decree, it éhall be effective only upon approval by the Court. -

XXIV. GENERAL PROVISIONS

178. This Consenf D.ecree is not a permit. Complianée with the terms of this Consent
Decree does not guarantee compliahce with all applicabie federal, state, or lo;:a] laws or
régulations. The emission ratgs set forth -he:eiﬁ do not relieve the Defeﬂdants ﬁoﬁ é.ny

| :iobligati'ori to comply with other state and federal requirements under thg‘dleaﬂ Air Act, including

the Dc;,_fendants’ obligation to satisfy aﬂy s_?ate modeling requirements set forth in the Illinois
Sfatc Implementation Plan. -

179. This Cén'séntlDecréé does not apply to any claim(é) of alleged vcriminal'_h'ability.

180. In any subsequent gdnﬁnisuétive or judicial action initiated by any of the -

Plaintiffs for injunctive relief or civil penalties relating to the facilities coVexfed by this Consent
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Decree, thé Defendants shall not assert any defense or claim based upon principles of waivér; res
MQt_a, collaféral estoi)pel, issue preciusion, claim precIusi,on, or claim splitting, or any other
defense based ﬁpon the contention that the claims raised by any of the Plaintiffs in the subsequent
;proceedi.ng were brought, or should have been brought, in the instant case; provided, however,
that nothing in this Paragraph is intended to affect the validity of Sections X (Release and
'Covenént Not to Sue for Illinois Poﬁer Company) and XI (Resolution of Plaintiffs’ Civil Claims
Against DMG). |

181. -Efgcept as specifically prévi‘deci by this Consent Decree, nothing in this Consent

Decree shall relieve the Defendants of their obligation to com_ply with all applicable fedefal,
state, and local laws and regulations. Sﬁbject to the provisions in Sections X (-Rvelvease and
*Covehant Not to Sue for Ilinois Power Company) and X1 (Resolution of Plaintiffs’ Civil Claims
Against DMG), nothing co'ntained in this Consent Dc;crée shall be construed to prevent or limit
-th_‘e_ rights of the Plaintiffs to obté;in penalties or injunctive reli_ef under the Act or other federal,
state, or local statutes, regulations, or pemts.

182. Every term expressly defined by this Consent Decree Shall have the meaning
 given to that term by this Consent Decree and, except as otherwise provided m ﬂﬁs Decree, every
o othe'r-.tcnln used inl'_,.-f;'his Decree that is alsé é"tgrm under the Act or the regulaﬁoi;é im‘plementinAgi '
the Act shall mean in this Decree what ;u'ch term means undcr the Aét or those implemenﬁng_ .
| regulations.

183. Nothfng in this Consent Decree is intended t.O, or 'shail, alter or:wz‘:ljve any ,

applicable law (including but not limited to any defenses, ehtitlements,- challenges, or -
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clarifications félated to the Credible Evicience Rule, 62 F_ed. Reg. 83 14:(Feb. 24, 1997))
~ concerning the use of data for any purpose under the Act..
184. Egch limit and/or other réquiremcnt established by or under this Decree is a
sepafate; indcpendent réquiremcnt.

185. Performance standards,-emiésions limits, and other quantitative standards set by or
under this Consent Decree must be met to the 1;1umber of significant digits in which’ the standard
or limit is expressed. For examplé, an Emission Rate of 0.100 is not met if the actual Emission
Rate is 0.101. .DMG sﬁall round the fourth significant digit to the nearest third significant digit, .
or the third significant digit to the nearest second significant digit, depending upon whether the
~ limit is expressed to three or two significant digits. For example, if an actual Emission Rate is
:0.1004, that shall be repérted as 0.100, and shall be in compliance with-an Emissipﬁ Rate.of
~ 0.100, and if an actﬁal Emission Rate is 0.1.005; that shall be i'eported as 0.101, and shall not be .
in compliance with an Emission Rate of 0.100. DMG ;hall report data to the number of
significant digits in which the standard or limit is expressed. B

186. This Consent Decree :does .not limit, enlarge‘ or affect the rights of any Party to thls 4
o - Consent Decree as against any thu'dpartles | |

: 187. | Thls :'COnsent Decr_ee«cbﬁstitﬁfes the fmal, ¢omplete and eic‘lusiv"e ’agréement and
| understanding _a;ﬁ_ong the Parties with respect to the s"ettlenmc-l:qt émbodied in this Consent Decree, |
and supercedes ail prior agreements and understandings among the Parties related to tﬁe subject
matter herein. No' document, representation, iﬁducerhéﬁt, agreerﬁent, understanding, or prb_misé :
‘constitutes any part of this Decree or the settlement it rcpresénfs, nor Qhall they be used in

construing the terms of this Consent Decree. _
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- 188.  Each Party to this action shall bear its own costs and attorneys' fees.

XXV . SIGNATORIES AND SERVICE

189. Each undersiglled representative of the Parties certifies that he or she is fully |
'-eutherized to enter into the terms and conditione-of this Consent Decree and to execute and
legally bind to this document the Party he or she represents.
190. This Consent Decree may be signed in counterparts, and suc}‘1> counterpart '
: A's"‘ignature pages shall be given full force and effect. |
191.  Each Party hereby agrees to accept service of process by mail with respect to all -
Tnatters arising uridereor relating to this Consent Decree and to waive the forma] service
-requuements set forth in Rule 4 of the Federal Rules of Civil Procedure and any apphcable Local -
Rules of this Court mcludmg, but not limited to, service of a summons.
- XXVIL PUBLIC COMMENT
192. The Parties agree and acknowledge that ﬁnal approval by the Umted States and
entry of this Consent Decree is subject to the procedures of 28 C.F.R. § 50.7, which provides for -
notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
' zcom‘ment‘ and the -ﬁght of the United Statee -to Withdraw or-' withhold conselﬁt if the-comments -
dlsclose facts or cons1derat10ns wmch mdlcate that the Consent Decree is mappropnate |
1mproper or madequate The Defendants shall not oppose entry of this Consent Decree by this |
Court or challenge any provision of this Consent Decree unless the United States has notified the

‘- ., Defendémts, in writing, that the United States no longer supports eniry of the Consent Decree.
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' XXVIL CONDITIONAL TERMINATION OF ENFORCEMENT UNDER DECREE

193.  Termination as to Completed Tasks. As soon as DMG completes a construction
project or any other requirement of this Consent Decree that is not ongoing or recurring, DMG
may, by motion to this Court, seek termination of the provision or provisions of this Consent

Decree that imposed the requirement.

194, Conditional Termination of Enfdrcémcn’t Through the Consent Decree. ' After
. DMG:
a. has successfully completed construction, and has maintained operation, of
-~ - 4_ -all pollution controls as required by this Consert Decree;
| b.  has obtained final Title V pcrmits (1) as required by the -terms of this
Consent Decree; (if) that cover all-units m this Consent Decfe_e;'a:id (iii)
that include as enforceable pmnit terms alI‘ of the Unit performance and
other requirements specified in Section XVII (Permits) of this Consent
Decree; and |
C: certifies that the date is later than December 31, 20-1 5;
. then DMG may so certify these facts to the Plaiﬁﬁffs; and this Céuﬂ. If the Plaintiffs do
_‘ _nc;t object mwntmg with speéiﬁé reasons within fort'y-five‘ (45) days of receipt of DMG’é :
: certiﬁcaﬁqn, then, for any C;)ﬂsent Decree viol:itions; thz}t oc'cur-aﬁér the .ﬁling of notice, -
thé Plaintiffs shall »Apm"sue eﬂforcem€nt of the reéuir_eménts containéd in tl.}e» Title V
. permit fhréugh the ;pplicable 'Ifitig V permit and not through this Consent Decree.

195. Resort to Enforcement under this Consent Decree. Notwithstanding Paragraph

194, if enforcement of a provision in this Decree cannot be pursued by a party under the

71




. applicé.blé Title V permit, or if a Decree requirement was intended to be part of a Title V Permit
-and did not become or remain part of such perniit, then such requirement may be enforced under
the_temis of this Decree at any time.

XXV FINAL JUDGMENT

196. Upon approval and entry of this Consent Decree By the Court, this Consent

‘Decree shall constitute a final judgment é.mong the Plaintiffs, DMG, and Illinois Power.

SO ORDERED, THIS DAY OF __ ~,200 .

" HONORABLE MICHAEL J. REAGAN
UNITED STATES DISTRICT COURT JUDGE
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United States of America

V.
Hlinois Power and Dynegy Midwest Generation Inc.

FOR THE UNITED STATES OF AMERICA:

THOMAS L. SANSONETTI

Assistant Attorney General .
Environmental and Natural Resources Division
United States Department of Justice

Nicole Veilleux

Trial Attorney

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

William Coonan

Assistant United States Attorney
Southern District of Illinois

United States Department of Justice
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United States of America
- V. o
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/

THOMAY VYSKINNER

Acting Assistant Administrator

Office of Enforcemerit and Compliance Assurance
United States Environmental Protection Agency

P

N

ADAM M. KUSHNER
Acting Director, Air Enforcemerit Division

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

Edward J. M@a .
Attorney Advisor
- Air Enforcement Division
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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U.S. Environmental Protection Agency
Region 5 -

£
Mark Palermo Q Y
Associate Regional-€ounsel

U.S. Environmental Protection Agency
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- United States of America
V.
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FOR THE STATE OF ILLINOIS
PEOPLE OF THE STATE OF ILLINOIS ex rel:

LISA MADIGAN |
. Attorney General of the State of Illinois

MATTHEW J. DUNN, Chief
~ Environmental Enforcement/Asbestos
Litigation Division

- by:' Thomas Davis, Chief
Environmental Bureau
Assistant Attorney General
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United States of America

V.
Illinois Power Company and Dynegy Midwest Generation Inc.

FOR DYNEGY MIDWEST GENERATION:

Alec G. Dreyér 7 ' ’ .
President -

Dynegy Midwest Generation, Inc.
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FOR iLLiNOIS POWER COMPANY:

Steven R, Sullivan -
Senior Vice President, General Counsel and Secretary
Hlinois Power Company
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APPENDIX A - MITIGATION PROJECTS REQUiREMENTS

In compliance with and in addition to the requirements in Section VIII of the Consent Decree,
. DMG shall comply with the requirements of this Appendix to ensure that the benefits of the
envn'onmental mmgatlon projects are achleved

L Advanced Truck Stop Electrification Project
A. Within one hundred thirty five (135) days after entry of this Consent Decree,

DMG shall submit a plan to the Plaintiffs for review and approval for the completion of

the installation of Advanced Truck Stop Electrification, preferably at State of Illinois

owned rest areas along Illinois interstate highways in the St. Louis Metro East area

{comprised of Madison, St. Clair and Monroe Counties in Illinois) or as nearby as

possible. Long-haul truck drivers typically idle their engines at night at rest areas to

supply heat or cooling in their sleeper cab compartments, and to maintain vehicle battery
_ charge while electrical appliances such as TVs, computers and microwaves are in use.

" Modifications to rest areas to provide parking spaces with- electrical power, heat and air.
conditioning will allow truck drivers to turn their engines off. Truck driver utilization of
the Advanced Truck Stop Electrification will result in reduced idling time and therefore-
reduced fuel usage, reduced emissions of PM, NOx, VOCs and toxics, and reduced noise.
This Project shall include, where necessary, techniques and infrastructure needed to

* . “support such project. DMG shall spend no less than $1.5 million in Project Dollars in
performing this Advanced Truck Stop Electn'ﬁdation ‘Proj ect. '

B. The proposed plan shall satisfy the following criteria:

1. Describe how the work or project to be performed is cons1stent with
requirements of Section I. A., above.
2. Involve rest areas located in areas that are either in the St. Louis Metro

East area (comprised of Madison, St. Clair and Monroe Counties in
Illinois) or as nearby as reasonably possible.

3. Provide for the construction of Advanced Truck Stop Electrification

‘ stations with established technologies and equipment designed to reduce
emissions of particulates and/or ozone precursors. :

© ¢ 4, . Account for hardware procurement and installation costs at the rec1p1ent
‘ - truck stops.
- 5. Include a schedule for.completing each portion of the project.
6. " Describe generally the expected environmental benefits of the project.

~

DMG shall not profit from this project for the first five years of
implementation. '

C. Perfofmance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule, but no later than
-December 31, 2007. ' -
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IL Middle Fork/Vermilion Land Donation -

A. Within sixty (60) days after entry of the Consent Decree, DMG shall submit a
plan to the Plaintiffs for review and approval for the transfer of ownership to the State of
Illinois Department of Natural Resources (IDNR), of an approximately 1135 acre parcel

" of land along the Middle Fork Vermilion River in Vermilion County identified as the
Middle Fork/Vermilion (“Property”). The value of the Property to be donated can be
fairly valued at $2.25 million. Accordingly, DMG's full and final transfer of the Property
in accordance with the plan shall satisfy its requirement to spend at least $2.25 million
Project Dollars to implement this project.

B. The proposed plan shall satisfy the following criteria:

1.

2.

- 6.

Describe how the work or project to be performed is-consistent with
requirements of Section II. A., above.

This project entails the donation of the entire parcel of land owned by
DMG (an approximately 1135 acre parcel of land) as of lodging of the .
Consent Decree along the East side of the Middle Fork Vermilion River in
Vermilion County. The Property is located between Kickapoo State Park
and the Middle Fork State Fish and Wildlife Area and Kennekuk County

. Park on the East side of the Middle Fork of the Vermilion River.
~ Ownership of the Property and management of the natural resources

thereon shall be transferred to IDNR so as to ensure the continued
preservation and public use of the Property.

The plan shall include DMG’s agreement to convey to IDNR, the Property
the Ancillary Structures and the Personal Property, if any, to the extent
located on the Property, and to the extent owned by DMG. The plan shall

include steps for resolution of all past liens, payment of all outstanding
* ‘taxes, title transfer, and other such information as would be necessary to

convey the Property to IDNR. In all other respects, the Property will be

. conveyed subject to the easements, rights-of-way and similar rights of

. third parties existing as of the date of the conveyance.

. DMG shall retain its existing right to take and use the water from a
stripmine lake located in the NW % of Section28, T-20_N, R-12-W,

~ 3P.M. and in the NE % of Section 29, T-20_N, R-12-W, 3rd P.M. of
Venmnillion County, and an easement to access thls water and to prov1de

electrical power to pump the water. -

'DMG agrees to furnish to IDNR a current Alta/ACSM Land Title Survey

of the Property prepared and certified by an Tllinois registered land

- Surveyor.

Describe génerally the expected env1ronmenta1 benefit for the pIO_] ject.

C. ‘Perfon_nanc-e - Upon approval of plan by the Plainﬁffs, DMG shall complete the
mitigation project according to the approved plan and schedule, and convey such Property-
prior to the date 180 days from entry of this Consent Decree or June 30, 2006, whichever

is earlier.
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OI.  Metro East Land Acquisition and Preservation and Illinois River Projects
A. . Within sixty (60) days after entry of the Consent Decree, and following

 consultation with Plaintiffs, including on behalf of the State of Illinois, the Illinois
Department of Natural Resources, DMG shall submit a plan to the Plaintiffs for review
and approval for the transfer of $2.75 million to the Illinois Conservation Foundation, 20
ILCS 880/15 (2004). The funds transferred by DMG to the Illinois Conservation
Foundation shall be used for the eXpress purpose of acquiring natural lands and habitat in
the St Louis Metro East area, for acquiring and/or restoring endangered habitat along the
Illinois River, and for future funding of the Illinois River Sediment Removal and
Beneficial Reuse Initiative, administered by the Waste Management Resource Center of

- IDNR. In addition, to the extent possible, the funding shall be utilized to enhance

~ ‘existing wetlands and create new wetlands restoration projects at sites along the Illinois

River between DMG's Havana Station and the Hennepin Station, and provide for public

~ ‘use of acquired areas in a manner consistent with the ecology and historic uses of the

area. Further, to the extent possible, the funding shall enable the removal and transport of

high quality soil. sediments from the Illinois River bottom to end users, including State :

fish and wildlife areas, a local environmental remediation project, and other projects

deemed beneficial by plaintiffs. Any properties acquired through funding of this project -

shall be placed in the permanent ownershlp of the State of Illinois and preserved for-

‘public use by IDNR.
B. The proposed ‘plan shall satisfy the following criteria:
1. Describe how the work or project to be performed is consistent with

- requirements of Section III. A., above.
2. Include a schedule for completing the funding of each port10n of the
project.
3. Describe generally the expected enwronmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
. mitigation project accordmg to the approved plan and schedule, but no later than '
December 31, 2007..

A Wlthm sxxty (60) days of enlry of the Consent Decree DMG shall submlt a plan ‘
to the Plaintiffs for review and approval for the performance of the Vermilion Power
Station Mercury Control Project. The project will result in the installation of a baghouse,
along with a sorbent injection system, to control mercury emissions from Vermilion Units
1 and 2, with a goal of achieving 90% mercury reduction. For purposes of the Consent
Decree, of the approximately $26.0 million expected capital cost for construction and
1installation of the baghouse with a sorbent injection system, DMG shall be deemed to
have expended $7.5 million Project Dollars upon commencement of operation of this

* control technology, provided that DMG continues to operate the control technology for
five (5) years and surrenders any mercury allowances and/or mercury reduction credits, as .
applicable, during the five (5) year period. DMG shall complete construction and
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' installation of the bag‘house with a sorbent. injection system, and commence operation of
such control device, no later than June 30, 2007.

B. - The proposed plan shall satisfy the following cntena

1.

2.

'7. .

Describe how the work or project to be performed is consistent with
requirements of Section IV. A., above.

Include a general schedule and budget for completion of the construction
of the baghouse and sorbent injection system, along with a plan for the
submittal of periodic reports to the Plaintiffs on the progress of the work
through completion of the construction and the commencement of
operation of the baghouse and sorbent injection system.

- The sorbent injection system shall be designed to inject sufficient amounts

of sorbent to collect (and remove) mercury emissions from the coal-fired

‘boilers and to promote the goal of achieving a total mercury reductlon of
- 90%.

DMG shall not be permitted to benefit, under any federal or state mercury
cap and trade program, from the operation of this project before June 30,

© 2012 (if such a cap and trade system is legally in effect at that time).

Specifically, DM@ shall not be permitted to sell, or use within its system,
any mercury allowances and/or mercury reduction credits eared through

" resulting mercury reductions under any Mercury MACT rule or other state

or federal mercury credit/allowance trading program, through June 30,
2012.

From July 1, 2007 ﬂuough June 30, 2012, DMG shall surrender to EPA -
any and all mercury credits/allowances obtained through mercury
reductions resulting from this project.

" DMG shall provide the Plaintiffs, upon completion of the construction and

continuing for five (5) years thereafter, with semi-annual updates
documenting: a) the mercury reduction achieved, including summaries of
all mercury testing and any avaijlable continuous emissions monitoring

-data; and b) any mercury allowances and/or mercury reduction credits
. searned through resulting mercury reductions under any Mercury- MACT -
~ zule or other state or federal mercury credit/allowance trading program,
- and surrender thereof. DMG also shall make such semi-annual updates

concerning the performance of the project available to the pubhc Such
information disclosure shall include, but not be limited to, release of sexm-A
annual progress reports clearly identifying demonstrated removal
efficiencies of mercury, sorbent injection rates, and cost eﬁ'ectlveness

Describe generally the expected envuonmental beneﬁt for the project.

C. Performa.nce Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule
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V. Municipal and Educational Building Energy Conservation & Energy Efficiency -
Projects

A Within one hundred thirty five (135) days aﬁer entry of the Consent Decree, DMG
shall submit a plan to Plaintiffs for review and approval for the completion of the
Municipal and Educational Building Energy Conservation & Energy Efficiency Projects,
as described herein. DMG shall spenid no less than $1.0 million Project Dollars for the
purchase and installation of environmentally beneficial energy technologies for municipal
and public educational bulldmgs i the Metro East area or the City of St. Louis.

'B.  The proposed plan shall satisfy the following criteria:
- 1. Describe how the work or project to be performed 1is con31stent with
. requirements of Section V. A, above.
2. Include a general schedule and budget (for $1.0 million) for completxon of
' the projects.
3. Describe generally the expected envnronmental benefit for the proj ject.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the

~ mitigation project according to the approved plan and schedule, but no later than
~ ‘December 31, 2007.
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